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PEEFACE. 


Ik the •followiivg pages I l)av(‘ attempted to 
present a bird’s-eye. view of the present and past 
conditions of landholding in Beng&I and Behar. 
At its iiuisption, the book was imdeidaken as a labour 
of love without any eye to publication, but I came 
later on to enteitain the idea that it might prove 
useful to students of the la-nd systems of’ this coun- 
try, and in some measure also to those engaged 
in the aduiinistration and practi(x; of the law on 
the subject. It is the first volume of a series deal- 
ing witli, the theory and practice of land-revenue 
and rent. The present treatise is a critical and 
historical survey carried up to date, while the next 
will deal with tire statute and case law now in force. 
The first two (Jhapters of this volume follow the 
lines of two similar Chapters in Field’s Introduction to 
the Bengal Regulations but J have had to enlarge 
considerably ’on. Field’s work, as it had become obso- 
lete and out of date having been written before tbc 
passing of the Beng al 'J'enancy A(;t of .(880 which 
has ushered a new era in agrarian history. More- 
over, the researches of ihotlern jurists of the his- 
torical school and the labours of settlement-officer 
have opened np rich inines of information which were 
still miexplored in the days of Field. ■ ' 
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PREFACE. 


I have used great care in the selection of mate- 
rials wliich I have endeavoured to gather at first hand 
from original sources, such as bluebooks published 
by authority, Survey and Settlement reports anil 
other standard worlvs. But I confess howevei: that, 
being stationed in the Mofassal, my opportunities 
of access to rare works of reference such as can be 
had only in metropolitan libraries, were of a rather 
limited nature and I am afraid that the booic, which 
has been written in the intervals of a busy official 
life, is not free from imperfections. My only hope is 
that the indulgent reader will make a liberal allow- 
ance for a work carried out under difficulties. If 

c 

it is given to me to bring out a secioud edition, 1 
shall spare no pains to remove any defects that may 
come to ray notice. 

I have supplemented the book with an Appendix, 
consisting of three paits. The first contains bln* 
leading cases on land tenures as decided by the highest 
courts of justice ; the second is a reprint of the famous 
iniautes of Lord Cornwallis and Mr. Shore, exhibiting 
opposite sides of the controversy which raged round 
the Permanent Settleipent of Bengal and Behar ; 
the third is an epitome, as compl(?tG as I could 
make it, “ within a limited compass,” of subordi- 
nate interests in land existing in the different parts 
of the Province. I have placed all this volumi- 
mous matter at the end in order that it may not 
dveierowd the main perspective wliich the book is 
inl^nded^ to present before tbe reader, while it may 
ipiovide him with access to materials which will 
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aid liim in foxmmg an independent judgment. I 
take this opportunity to acknowledge my obli- 
gations to the Honourable Messrs. P. 0. Lyon 
and N. D. Beatson Bell, Members of the Bengal Exe- 
cutive Council ; Mr. N. Bonham Carter, Commis- 
sioner; The Honourable Mr. J. H. Kerr, Revenue 
►Secretar/ to the Bengal Government, and Mr. 
,1. A. Woodhead, Collector, for having ejftouraged 
me in my work ; and, lastly, to Babu Upendra 
Kumar Roy, Vakil, High Court, for leaving assisted 
me in revising the proof. 


Calcutta, ] 
2lst January, 1915. i 


ATUL CH. GIJHA- 
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CHAPTER L 


LxINd Tenures, past anb present. 

The term ‘'Land Tenure'^ is used in this chapter in 
'a comprehensive sense. It includes ali 
** Tenure. kinds and degrees of ’interest in land and 
not merely that of a Tenureholder ” as 
defined in the Bengal Tenancy Act.^ 

The piiihiti ve forms of land-tenure in Bengal and l.ehar 
were, in the main, copied from similar institutions fguiided 
by Aryan colonists in tlie north-western frontier oftSndia. 
It is well known that in the pre-historic past India was 
the scene of a series of tribal immigrations from the table 
lands of Central Asia. The waves of Aryan immigration gra- 
dually extended to the far south-east and swept over Behar 
and the lower province of Bengal. The enterprising new- 
comers travelled to the remotest parts and soon converted the 
Dravidian and aboriginal chiefs to Hindu ideas. Aiyan 
priests, adventurers, merchants and artificers found their way 
to Bengal and beyond ; and by their superior intelligence and 
culture succeeded in gradually engrafting their customs and 
institutions upon the primitive indigenous systems. The 
ideas which the colonists brought.^ with them exercised a 
powerful influenee over the institutions of the new country 

Land-tenures in moulded the system of land-tenures till 
Bengal modelled on it became in many of its features a repror 
vatent^n^Northern duction of the forms of tenancy current in 
northern Ind|a. Though the scope of 
this book is confined to Bengal and Behar it would be an 

* * In the Bengal Tenancy Act o! 1885 the term is used in a inpre. restricted 

sense. It denotes the interest of a tenure-holder (who is usually a middle- 
man) as distingttialied frpm that of a proprietor, rayat or under rayat. v 

■ M, . . f : 
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interesting digression to turn aside for a moment and trace 
the history of ancient land-tenures in north-western India 
which furnished a model for the Bengal and Behar systems. 

The sources of information regarding the system of land- 
tenures which prevailed during the reign of the Hindu kings are 
very scanty, as few records of these times have been handed 
down to postf'.rity. At the dawn of the historic j>eriod, the 
Aryan Hindus had settled dowm in the land of the five rivers 
after exchanging their nomad habits for agricultural pursuits. 
The earliest reference to proprietary right is to be found 
JVJanu on property the Code of Man ii which 'was probably 
in land. composed in the fifth century before Christ. 

The passage runs thus ‘‘ Sages pronounce cultivated land to 
be the pr()|)erty of him who cut away the wood or who 
•cleared and tilled it.’ The Aryan immigrants found in India 
an abundance of culturable land and virgin forests. They 
acquired a decided preference for agriculture and called them- 
selves ''tillens,” (Sanskrit Ri — to till), in contradistinc- 
tion to their barbarian neighbours who lived on precarious 
game and wild fruits. It was natural, therefore, that they 
should jealously guard the rights of the cultivator.’* 

Mann’s conception of property corresponds to the doctrine 

of ' ‘ occupatio ' ’ which prevailed in Rome 
Manu’s concep- . , . „ 

tion corresponds to in later times.'^ The occupatio contem- 

Roman occupatio. j^j^ted by the Roman law, as also by 


IXj Seo. 44. ^ . 

' Cultivation wa.s in those early clays strongly insisted on and penalties 
were prescribed for failure on the part of the raiyats to till the land. This 
was a matter of nece.ssity in those days, when the extent of uncultivated 
area was very large. Vyasa says. “ If a man after taking a field with 
the object of cultivating it, fails to do he should be m^e to pay to the 
owner a proportionate share of the'corii, which the field could have yielded 
if it were cultivated and in addition a fine to the king (Quoted in Vivad 
Hatnakar). Karada and Jagnavalkya write in the same strain (Harad 
iSihriti, Chap. XI, sec. 24 ; dagnavalkya, Bombay Edition, p* 21S)* 

^ The above theory was practically identical with the one which Was 
held by the d^urists during the seventeenth and eighteenth cehtmiesi By 
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ancienfc Indian sages, was not confined to partial acts of 
dominion but extended to full and effective |X)ssession. 
Modern jurists of the historical school are of opinion that 
this theory about the origin of property has no foundation 
in fact. Sir Henry Maine has discussed it at length and 
conie to the conclusion that ' ' though this theory in one 
form or another is acquiesced in by the great majority of 
speculative jurists/ the application of the principle's of 
occupancy to land dates from the period when the “ jus 
gentium ’ ’ was becoming the Code of iiature and that it 
is the result of a generalisation effected , by the juris- 
consults of the golden age.'*^ However this may be, the 
fact remains that the juridical conceptions of Manu who 
lived and thought at a time when Rome was in its infancy 
were identical with the notions developed at a ranch later 
stage of civilisation in other classic countries. The Code of 


Manu does not 
f 0 rm u late any 
theory of land-rights. 


Manu does not, however, lay down any 
general theory of land-rights, far less does 
it declare who is the absolute owner of 


the soil. The passage quoted from .Manu at the outset of 


0 ( 3 (nipati() ” things which arc not already the snbjcot of property^ 
became the property of the first occupant ; ‘ ‘ for natural reason gives to 
the first occupant that which liad no previous owner (Sandar’s 
Justinian, p. 172). 

^ Ancient Law, Cliapter VIII, pp. 240, 247. It may be noted here that 
the researches of the historical school of jurisprudence, though they have 
done much to elucidate the growth of property, tell us next to nothing 
about its origin. This is not to ))e wondyred at, as Maine began his re- 
searches at an advanced stage of human progress, as that laiown as the 
patriarchal stage w hen mankiml waa grouped in tribes, leading a pastoral 
or agricultural life, each tribe being composed of groups of related fami- 
lies, all living under the authority and protection of the Patriarch.” 
But the precarious physical possession of the wandering patrkrch over his 
family and physical objects in their use is not th(‘. source of proprietary 
rights. The real origin of property lies in that stage of progress when a 
right of possession and user was recogAised independently of the physical* 
power of poSsessioit and when a body of savages agi^c to respect 

^tho acquisitions of each other (Bentbam’s Theory of Legislation, €hap. 

VIIL p. 113). 
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this chapter does not throw muc'h light on the extent or form 
of the property acquired, whether absolute and exchxsive or 
limited ; whether in the soil itself or only in the right to 
cultivate it. The evolution of definite theories about rights 
in land belongs to a later stage of progress but the ancient 
Hindu notions on this subject are distinctly in advance of 
the times and illustrate the rapid progress attained by the- 
ludo-Aryan branch of the human race. 


The crude notiohs which prevailed in the days of Manu 

Further develop attained greater perf(>,ction in the process 

ment of proprietaly of time. This subsequent development 
notions. • i • n * » 

recognised m adverse possesgaon an im- 
portant factor for the modification of the rights of the first 
cultivator and foreshadoAved the much more modern doctrine 
of the greifet German Jurist, Von Savigny, who holds that 
Adverse possession pi’operty arose from adverse povssession, 
in Hindu Law. ripened by prescription. By the time the 
SutraKS were composed, the effect of adverse possession on 
the creation of prescriptive right was well understood and 
recognised. The institutctS of Vishnu laid down that pos- 
session for three generations made up for deficiencies of title.^ 
Vrihaspati dealt with the matter at greater length and held 
that possesvsion for 30 years created an absolute and indefea- 
sible title. He whose possehsiou has been continuous from 
the time of occupatjpn and has never been interrupted for a 
period of 30 years cannot be deprived of such property.’*® 
Vyasa whose authority in "these matters is ve^ry high held that 
if tlie land of one is possessed by another for 20 years, his 
right to sue for possession ceases.” Kaghunandan who lived 
in Nadia in the fifteenth century after Christ and who has a 
large following in Bengal is of opinion that possession for 
more than 20 years perfects title by prescription/ It will 


X Jolly's Institutes of Vishnu, Chap. V, p. 40. 

^ Vrihaspati, Chap. IX, p. 310. 

® Vyavahartatwa. Madhustidau Smritiratna’s Edition, p* 32^ 
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thus be seen that the period of adverse possession necessary 
to create a prescriptive title was gradually reduced from three 
generations or 99 years to twenty years. The law of England 
as to acquisition of right by prescription passed through 
similar stages until the period of limitation was reduced 
to 20 and recently to 12 years. 

The right of occupancy acquired by the cultivator was 
heritable from the very begijming of the historical period. 

The Sutras wiiich may be described as the 
^^*o\*^^occupancy.^^^ source of the jflindii law laid 

down that land once acquired was pro- 
perty whiclfwas for the benefit of all generations to come. At 
first the cultivator had no power to alienate his interest, but 
in course of thne the right of transfer was conceded to him. 
Vijnanesvar recognised the right in a limited form but 
Jirnutavahan held that the cultivator was competent to 
transfer his interest unconditionally by gift or sale. 

The question of the ultimate ownership of the soil and 
of the existence of rights of variops degrees in it l).as been a 
subject of some controversy. The trend of authoritievS seems 
to be inclined in favour of the theory that the ownership is 

Ownership of land community as a whole but 

vested in the general that the Cultivator was entitled to the 
community. 

iLSufruct and had full possessory rights in 
it. The aphorisms of Jaimini who, according to European 
authorities lived some ‘centuries^ before Christ, go to 
show that the cultivator's right was confined to the 
usufmet and did not extend to tlio soil itself. According 
to Sayana's commentaries on Jaimini's aphorisms, ^-the 
soil is the common property of all and they through their 
own efforts, enjoy the fruits theifeof.’’^ This doctrine seems 
to have furnished a foundation for the opinion held by Sir 
' Henry Maine and the juristt of his school that in ancient 

y* Nayamala Vistara, p, 358. 
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India land was considered to be communal property.^ 
Subject to this limitation, the right of the cultivator to the 
beneficial use of laud was recognised from the earliest times. 
Sir Charles Tinner gave expression to the following opinion 
on this subject — ''According to what may be termed the 
Hindu common law, a right to the possession of land is acquired 
by the first person who makes a beneficial use of the soil. 
The crown is entitled to assess the occupier with revenue and 
if a person Avho has occupied land omits to use it and the claim 
of the crown is consequently affected, the- sovereign is entitled 
to take measures for the protection of the revenue. This 
leads us to the nature of the sovereign's 
^ crown^Li land^^ rights. What was the right which the 
king had in the lauds comprised in his 
kingdom?'’ There is a singular unanimity among the Indian 
sages on the relation of the State to its territorial possessions. 
From the Rigveda, which is regarded as one of the earliest 
records of human thought, down to the Dayabhaga of com- 
paratively recent times, all authorities are agreed that the 
sovereign was not the proprietor of the soil. No doubt he 
Avas entitled to a share of the produce but this Avas due to 
him, not as the OAvner of the land but as the protector, of his 
subjects. The folloAving passage occurs in the tenth mandat 
of the Rigveda ' ‘ May Indra (the king of heaven in Hindu 
mythology) ordain that your subjects pay to you vali (tax).” 
Narada addKS by Avay of commentary that the vali is payable 
to the king as a reward for protecting the life and property 
of his subjects. The text, and the gloss of Narada go t-o 

’ Among civilised nations this principle still survives. Each modern 
nation claims a special ownership in the fisheries within a certain distance 
of its coasts; but among the inhabitants of these coasts, there is a comraoh 
right to fish in the water thus reserv^ So also each modern State recog-^ 
liises the shores as far as high w-atwnark and the estuaries with their 
‘ harvest of wild fowls, as the cornmon property of its subjects. 

« L. R., 9 Mad., 175. FnZe also 1. L. E., 13 Mad., 93. 
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show that even at the earliest stage of civilisation, the crown 
had no pretensions to any right of property 
dencTcHd not recog” but received a share of the 

the^owner produce in consideration of the protective 

duties of the State. There is no indica- 
tion in the Code of Manu that the crown laid any claim to 
the ownership of land. Of cour.se the king had his own 
private land, as he had a private privy purse, but ^ ‘ as 
a ruler of the whole country, his rights is represented, not 
by a claim to general soil-ownership but the ruler's right 
to the revenue, taxes, cesses and the [xiwer of making 
grants of waste lands. ’ ’ ^ The later authorities — J ajnavalkya, 
JiJaiiddhyana, Vasistha, Vishnu, — all follow in the same 
strain . Parasara who is reputed to be the latest of the 
Sutra writers supports this doctrine of the sovereign’s 
rights. Coming down to still later times, w find that the 
.same keynote iTiiis through the xMimansa aphorisms of 
Jainiiiii, and the commentaries of Sayana and Savara. The 
latter discussing the nature of the king's rights says ‘’He 
can not make a gift of his kingdom as it is not his ; he is 
entitled to a share of the produce by reason of his afl’ording 
protection to his subjects.” 

From the institutes of Manu it would a])pear that the 
king’s revenue consisted of a share of all agricultural produce, 
varying from oiic-^^welfth to one-sixth, 
^produce^ofland^^^ according to the nature of the soil and 
^ the labour necessary to cultivate it, of 
taxes on trade and cojnmerce and of compulsoiy service of 
handicraftsmen.*'^ In times of emergency the kings share 
of the produce might be raised to one-fourth.^ The limitation 
of the respective shares of tlie^ king and the cultivator, as 



i Baden Powell’s Land Re\|^UW' Systems, Vol. I, p. 129. 
^ Chap. VII, sec. IMO. 

5 Chap. X, secs. 118, 120. 



8 LAND SYSTEMS IN BENGAL AND BEHAK. 

also the rights and obligations incidental to each, would seem 
to indicate something less than an absolute or exclusive right 
to the soil in either. 

The village communities which, from the earliest times, 
formed a characteristic feature of the tenure of land in the 
Upper Provinces, call for a passing notice, though they do 
not seem to have struck root in Louver Bengal. The recent 
researches of Baden Powell, Lyall and othor followers of the 
hiKStorical method of investigation, the numerous settlement 
reports and other valuable records in riie archives of Gov- 
eminent, have thrown much new light on the nature of the 
ancient village vsystems and dispelled many erroneous notions 
which prevailed on the subject.^ The growth of these com- 
munities seems to have run in more or less 
^mufTities!^ parallel lines all the world over.- fV)m- 
moncing in community of tribal posses- 
sion,^^ property in land in the Aryan colonies of Northern 
India gradually localised itself in village C()inrm:uiities,'^ In 


i All writCTS on the ?!ubject'do'sv'n to a time tUcr than the publication, 
not only of Main(3'8 “ Ancient Law ” but of his “ Village Communities” 
had to generalise on incomplete materials. 

•The village comm unity can no longer be claimed as an institution 
specially characterisiio of tlio Aryan races. M. De Laveh;ye following 
Dutch authorities, has described these communities as they are found in 
Java and jM. Henan has <iiscovered them among the obscure Semitic tribes 
in Hortiiom Africa. Th{)ugh wo do not usually meet with any complete 
and parallel survival of a conyuon prehistoric sto<;k of institutions, it is 
interesting to note how easily parallel types may be? developed at ver 
distant times and places. The resemblance between the Indian village 
council of Five (Panehayat) and the English “ Reeve and Four men 
which flourish in Canada to this day, that between the Indian system of 
dividing land so as to give every individual a share of every quality and 
the mediaeval common field systesn is perhaps more than a curious coinci- 
dence. ^ 

: Baden Powmll holds that there is no historical evidence of tho exist, 
once of this stage of property. 

^Tlio idea of associating togethei- for mutual defence and assistance * 
is based upon natural ijistinct. The situation of villages in most parts of 
India was such as to call for some kind of union, many of the village sites 



LAKB TENURES, PAST AND PRESENT, 


9 


the time of Maiiu the tribes had settled down and agriculture 
had been well established. Separate villages had been 
formed, with a headman over each and other officials over 
groups of villages. The cultivators living under a common 
headman, were practically the owners of their several family 
holdings and there is no trace of any 
la^^co^unitiel--’ superior land-lord class. This type of 
R a i y a t w a r i and village communitv has been called the 

ralyatwari ’ ’ type.** It usually consisted 
of a disconnected set of families, who severally owned their 
separate holdings. The community in the aggregate had no 
joint clainL^to the lands of the village nor were they jointly 
liable for the burdens imposed by the State. The revenue 
was assessed upon individual cultivators and the village 
government vested in a hereditary headman j[known in 
different localities by difierent names), who was responsible 
for the collection of the Government revenue. As this type 
was early supplanted in Northern India, and did not obtain 
currency in Bengal, we may dismiss it from further con- 
sideration. 


In course of 

The landlord or 
zemindari type, a 
growth among and 
over villages of the 
raiyatwari type. 


time another distinct type was developed 
which has been named the joint or land- 
lord type by Baden Powell. It is marked 
by the distingTiisIiing feature that there is 
jx body of proprietcFs, intermediate bet- 


ween the king and the cultivators |vho claim rights over the 
entire village, it was, according to fiaden Powell ’ ' a 


growth among and over the villages of the first type.^ 


were reclamation from dense jungle and men had to keep close together 
in order to protect themselves from the wild beasts. 'J’hcre was also the 
need to present an united front against local robbers and arraies on the 
■ inove. ; . 

^ Sir Alfred LyaJl is of opinion that the oldest form of village vs'as not, 
as is usually supposed, a group of cdltivatons having joint or communistic 
iuterests, but a disconnected set of families who severally owned their 
separ«^0 holdings. 
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The landlord villages are of widely different origin 
Some of them may be traced to special movements of 
colonising bodies who swooped down upon land already in the 
occupation of cultivators whom they reduced to the humbler 
position of tenants. In many instances they arose from the 
dismemberment of the Chief’s estates, from grants made by 
the rulers to courtiers, favourites and others, from the growth 
and usurpation of Government officers and revenue farmers, 
and from the estabhshment of special clans and families by 
conquest or occupation.^ It is this type of village to which 
the well kiiowiivdescription in Maine’s “ V'lllage Communities’ ’ 
is alone applicable and here the co-proprietors are in 
general a logal oligarchy with the bulk of the village popu- 
lation as tenants or labourers under them. Pollock thus 
describes |he constitution and history of the landlord type 
of villages. In thf3 joint or landlord villages of Oudh, the 
United Provinces and the Panjab, we find a dominant [aniily 
or clan, oligarchs and in fact landlords as regards the inferior 
majority of inhabitants and more or less democratic among 
themselves. This type of village which is in some ways 
curiously like a smaller reproduction (vf a Greek city state, 
may be due to several causes. Conquest may produce it 
or a deliberate new settlement or joint inheritance among 
descendants of a single founder.”^ 


’ Baden PovveU’s Land Hystenis, Vol. I, p. 130. The efiect of coloni- 
sation and conquest is thus described. ‘ ‘ The result^of the Aryan immi- 
gration all over India was the fusion of the Aryan and Dra vidian races 
and the general establishment of smaller and larger riilcrships or States, 
whose component units were village groups. These villages were owned 
not by joint bodies but by aggregates of separate families of landholders. 
In the course of time, as the rulcrships broke up and new conquering chiefs 
established themselves, the villages fell under the powder of now families 
W'hb soon formed joint communities claiming the whole village. This 
did liot take place over the whole country but sporadically and occasionally, 
leaving large areas with the village in their former condition,” Land^ 
8y$tei»s, Vol. I, p. 138, 

FollocVs Notes on Maine’s Ancient Law, p. SO. 
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The revenue was at first assessed upon the village as a 
whole. The incidence was distributed among the cultivating 
tenants and labourers but a certain amount of collective 
responsibility rested upon the joint proprietary body. The 
village organisation contained within its fold a staff of 
functionaries, artisans and traders who were originally 
remunerated by lands or fixed fees for their services to the 
community. From a revenue point of view, the most con- 
spicuous iunctionaries were the lieadmarfand the accoimtant 
or Patwari. The hotter used to keep the village records, 
showing the ownership of holdings and the payments due to 
Governmentior to landlords, maintained the village maps 
and w^as generally the scribe of the (‘ommunity.^ 

At an advanced stage of progress, the village community 

turned out to be a misnomer and ceased to 
Further progress , ‘i r « j. 

' of the village com- connote any community oi: proprietary 

divMua^Iis^ato^^ rights except as regards waste and pasture 
lands. Gradually in the course of time 
increase of population began to bear on the soil, the pro- 
ductive powers of which were furtker impaired in the absence 
of any systematic use of manure. The cultivation of land 
therefore called for greater skill and labour, and those who 
liad toiled hard on it would naturally guard it against the 
intrusion of others who had been less active. Last of all the 
desire to profit by one’s own skill and t<4 retain the fruits of 
industry set . in a tendency to individualise tht^ collective 
property of the eominuinty. The arable lands thus came to 
be divided first among the various households, and afterwards 
amojig the several individual members of the family ; only 

* The village government Was at first vested in the Panchayat or 
group of heads of superior families. lA. Shore’s minutes of 1789 ^ill be 
found an account of the influence of the headman and “how it was exerted 
for their own benefit exclusively in parts of Bengal.” Panchayat denotes 
five but the body so*calle(l was not limited to this number. At the present 
day, many castes in towns and villages have also their own “ Paneh 
which deal with social or religions matters affecting the caste as a whole.. 
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the waste and pasture lands remained in common. Gradually 
as the proprietary body became more ramified, as the 
shares of the original members became divided and sub- 
divided By the operation of a law of inheritance which did 
not acknowledge primogeniture and as the transfer of shares 
increased in frequency, new rights sprang into existence and 
the idea was created of individual claims at variance with 
common ownership. Baden Powell thus interprets the 
meaning of the tenrf community as used in respect of ancient 
village groups in India. ‘‘ Though \ve talk about village 
communities we ought not to give that term any meaning 
of such a kind as to indicate anything like a co^nmimistic or 
‘Socialistic right or interest. The term ‘‘ Community ' ’ might, 
if not explained, be apt to mislead. It can bo correctly used 
only withv reference to the fact that in many villages, families 
live together under a system which makes 1 hem joint owners ; 
while in others the people merely live under similar condi- 
tions and under a sense of tribal or caste connection and 
with a common system of local government.’’ Each of the 
families comprised in tl^e village community had its own 
piece or pieces of land for homestead and cultivation. The 
waste lands, grazing ground, the watercourse, the village 
temples were the only propeity in which the families were 
interested in common and beyond this, there seems to have 
been no unity of proprietorship.^ 

The Hindu village Qommunities preserve a tradition of 

The theory of des* descent from a common ancestor who 

cent from a common founded the village. But in many in- 
ancestor . ' , 

stances the sale of the rights of individual 
share-holders of the coparcenary body and the a(|iDissioi) 

^ The xelations to each other of the men who composed the 

vUlage community are indistinguishably confounded with their proprie^ 
tary rights and to the attempts of the English functionaries to separate 
the two may be assigned some of the most formidable miscarnagea of 
A&glb-ludian Admimstration. (Maine’s Ancient Law, p. 200.) 
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of strangers as adopted members changed the whole leaven 
of these communities and often converted this traditional 
relationship into a mere fiction of law. Maine writes: 
'' The village community is not necessarily an assemblage 
of blood relations but it is either such an assemblage or a 
body of co-proprietors formed on the model of an association 
of kinsmen/’^ There is no doubt that the original unity of 
bond was greatly weakened by the absorption into the 
Introduction of brotherhood of strangers from outside.- 
strangers. The iiitrodiictioii of strangers was 
effected in two ways — 

(1) A piember of the community might »sell or mortgage 

his rights to a stranger who would ordinarily 
come and settle in the village. 

(2) The original settlers finding that they iiad more 

lands than they themselves could cultivate 
would endeavour to make a profit of it through 
the labour of others. No metliod came easiei 


than to asKsign it to persons who would engage 
to pay the Government share of the produce 
with an additional share to the community. 
Ordinarily these persons would not reside in 
the village but merely sojourn there for the 
purposes of cultivation. 


‘ Maine’s Ancient Law, p. 204. Mitra rcniarks. “ The diffcrciift 
families that occupied or cuitivate<| the Jaiyis of the village were not the 
descendants of the same parents and there was no necessary kinship among 
them as has sometimes been erroneously supposed. These families fre- 
quently belonged to different gotras and to different castes and if the 
members called each other cousins, it was not on account of any relation- 
ship of blood or marriage.” I.(and Laws, p. 15. 

^ Maine observes,** It is further suspected by all who have examined 
their hist-ory that the village communities like the gentes, have been very 
generally adulterated by the admission of strangers,’! Ancient Law, 
p, 265. The results of the theoretical kinship gradually came to be confined 
^ to the dut;y of submitting to common rules of cultivation and pasturage 
and of abstaining from salo or alienation without the consent of the 
brotherhood. 
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There were thus three classes of persons having an 
interest in the soil — 

Three classes of (1) original settlers, their 

cultivators interest- descendants and successors 

ed in the land. . - , , 

m mterest. 

(2) The cultivators who had permanently settled in 

the village. 

(3) The mere sojourners in the village or those who, 

without living in the village, cultivated land 

of the village. 

•* 

The permanent tenants who had settled in the village 
The Khudkasi called Khudhasl rayatf, i.e,, rayats 

layats or perma* cultivating the land of their own village, 
nent tenants. mi • i r t 

The rights of this class have often been 

mistaken 'and they liave been confounded with the village 

zemindars or peasant proprietors whose lands they 

cultivated. This was no doubt due to tlie fact that while 

in some parts of the country, the village zemindars were the 

actual cultivators, in other parts they had acquired a 

superior status and the nnanual labour of agriculture had 

come to be delegated to tenants. Where the original settlers 

were numerous and their descendants increased in numbers 

sufficient to cultivate all their culturable land, the cultivators 

would naturally be found to be the proprietors or village 

zemindars. Where^,the lands of the village were too extensive 

to be cultivated by the^ first .'jettlers or their descendants, 

strangers would be introduced as tenants.* Thus the 

state of things would naturally vary in different parts of the 

country,^ The Khudkast rayats had a hereditary right to 

’ Field’s Introduction to the Bengal Kegulationis, Chap. II. 

“ EJphinstone remarks. ** Mhny of tho disputes about the property in 
ihe soil havo been oocasioiied by applying to all partfr of the couiitry facts 
Arhlbh are only true of the particular tracts ; and by ihotuding in conolu^ 
drawn fromf one set of tenure^i other tonupcs, totally dissimilar in 
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cultivate the lands of the village in which they resided.^ 
Sir George Campbell is of opinion that this hereditary right 
amounted to no more than a moral 
%kud- claim. ’'2 The right was really founded 
hast rayat. authority of custonri which, 

under a Government of absolute discretion, destitute 
of the modern appliances of legislation, was for all 
practical purposes the sole legislative power. The power 
of eviction might in theory have rested^ with the landlord 
but as there was no competition for land at that period, 
new tenants did not often present thcmselvefci to take the 
place of the pld and so the practical exercise of the power 
Avas not frequent. It may therefore be safely asserted that 
the Khudkast rayats could not be ousted Avhile they 
continued to cultivate their holdings and jjay the customary 
revenue ; but they could not originally transfer their 
holdings Avithout the consent of the commimity.^ There 
were, however, very feAv occasions for s«ale or voluntary 
transfer, as the cultivators had very little left to sell after 
paying the Government revenue^ g|r^pdas there av as not much 
demand for land. By the lapse of time the original condition 
of transfer, viz., the consent of the village community, ceased 
to be binding. We may therefore conclude that the Khudkast 
rayat \s interest in the land, though inalienable at first, 
became transferable in the process of time. But it fell 
short of a full proprietary right inasmuch as his poAvcr of 


^ Fifth Report, Vol. II, 299, 301 ; Hariiigton’s Analysis, V’ol. Ill, 
3,53; ■Thahiirani Dasi v. Bisvesvar Mukherjce^ B. L. H., Sup., Vol, 209. 

Campbell’s Cobden (Hub Essay, 10.5. 

Fifth Report, Vol. I, 140, 1()2, 164; Harington’s Analysis, Vol. Ill; 
m{n). 

* Fifth Report, Vol. I, 488; Robkisoii’s Land Revenue of British 
India-y pp; 15, 41. 

^ Campbeirs Cobden Club Essay, 170. 

^ Under tho Bengal Tenancy Act, 1885, the transferability of an 
occupancy-holding Avhich corresponds to the interest of a IChudfcast, has 
been left to be regulated by custom. 
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disposal was subject, in theory at least, to a right of pre-emp- 
tion in the other members of the cultivating group. 

The temporary tenants were generally residents of another 
neighbouring village, who could not 
^r?ry^\enartt? obtain in their own village as much land 
as they were capable of cultivating and 
these were called Paikast^ rayats, or rayats cultivating 
land near their own village. These have been held by 
all authorities to have no rights and to be mere tenants- 
at-will. They would appear to correspond to FuMhir 
tenants of Ireland. They paid lower rates than the Khudkast 
rayats and had to be attracted by favourable^terms, since 
the competition formerly was for cultivators and not for 
iand.^ They had no permanent interest in the land. Their 
rights were left to be settled by contract and were hardly 
allowed to come under the higher protection of custom which 
regulated all the more important and permanent concerns 
of rural life.'* 


Such in brief outline was the village community which 
possessed an inherent vitality in itself 


Village commu- 
nities bejing based 
on comnlunal, as 
distinguished from 
individual rights 
were repugnant to 
Mahomedan and 
English ideas and 
fell into decay 
with the advent of 
Mahammadan rule. 


that enabled it to withstand to some 
extent the revolutions of power and the 
changes of dynasties. The village com- 
munity was dominated by notions of 
joint as distinguished from indimdual 
rights? and dta principle was repugnant 
to the Mahomedan and Enghsh 


of personal and individual rights. None of the philoso- 
pMcal theories which the genius of the Hindu race induced 


y Paf-new and jS^ffiif-culUvatbr. 

In many x>art3 of Bengal, the contrary is now the case. Popula- 
tion has commenced to bear upon the soil and a certain degree of 
feion for land has been the result. Out-siders will thus pay higher renta 
than tho old residents who enjoy a right of bcGttpaiicy. 

8 Phillips* Law ol Land Tenures, p. 23. 
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are founded on a conception of the right of the individual, as 
distinguished from that of the group in which he is born but 
we have already referred to certain latter-day influences 
which led to the disintegration of family property in 
Hindusthan. The influence of Mahornedan ideas and the 
effect of a period of disorder and disruption seem to have 
checked the further progress of the village community which 
appears to have gradually lost its importance as a fiscal 
organisation, although it continued to* retain its hold in 
social matters. In Bengal proper where the conception of 
personal rights rapidly attained a high degree of perfec- 
tion,' the ijillage community early fell into decay, if 
indeed it even: existed in its integrity It is a noteworthy 
fact that in Bengal not a single estate has been settled with 
a village community as such or with a village headsnan. 


It remains to notice the machinery for revenue collection 
^ , . so far as it consisted of agents sup(3rior 

to the village com* to the village community. The officer 
rnunity. whom the headman paid the revenue 

was the fiscal head of the fergmm or division, comprising 
a number of villages or mouzas. He was generally called 
a Choxidhunj or Desmukhy and with the assistance of a military 
force preserved the peace and collected the revenue of the 
division and remitted it to the Treasury. He retained ten 
per cent, of the collections as his remuneration ; but was 
frequently paid by an assignn^ent of the revenue of a certain 


^ In Bengal the joint-family aystem, which in principle is akin to the 
village community, has failed to secure as iirm a footing as it has done 
in other parts of the country. Here it ia most loosely connected and 
mos^t easily dissolved ; the rights of its members are alienable and freely 
alienated. 

® Of late years there has been \\ tendency to remodel political 
institutions on the basis of the Hindu village organisation but the success of 
any such attempt is problematical in Bengal whoi’o the village community 
does not appear to have taken deep root. It would, however, be perhaps 
to the advantage of the district administration to utilise the influence and 
services of the village elders more freely than is being done at present. 

G, tT 2 


~^ Q [ A.\ 
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portion of the land. Such assignments were known as 
Jagirs. The zemindars of Mahomedan times grew in many 
cases out of the Hindu Choudhuries. It is not clear to what 
extent the office of zemindar or revenue collector prevailed 
in the Hindu village community. From the constitution of 
the earlier type of the village community and of the revenue 
agency .superior to it, it would appear that there was but 
little room for the zemindar or revenue agent in that system. 
Yet, when the headihan happened to be set aside, the revenue 
would sometimes be farmed out to official collectors of revenue 
or to outsiders. Again, there were rayats not forming part 
of any village community, from whom revem^ had to be 
collected and the zemindar would ordinarily be employed 
for this purpose. It is positively alleged by some that there 
were in Hindu times hereditary officers corresponding to 
the zemindar but that they were only officials, though 
hereditary.' In any case it seems to be clear that there 
were no more than the rudiments of the zemindar* or 
revenue collector in the Hindu system. 

The main features of the Hindu Land system may be 
^ summed up as follows : — ^Three parties 
maije^Teamres of were primarily interested in the land as 

produce was concerned. These 
were the (1) King, (2) an oligarchical family 
having superior interest, and (3) the cultivator or tenant 
in actual occupation of the land. None of the parties had 
any absolute right in the land such as an English proprietor 
had in his estate and the cultivator or tenant enjoyed a 
customary status which was in many respects independent 
of his contractual relation with his landlord. 

' Fifth Report, Vol. II, 7. 

^ The word * Zemindar ’ has a dual sense. It mean^ a (1) landlord, (2) 
a collector oi revenue— The term has been used here in the latior 
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The Mahomedan conquest of India began in the thirteenth 

The Mahome. century. According to Islamic law, a 

<Jan theory of Mahomedan conqueror is at liberty to 

property in land. ^ t 

divide the country among Musalmans or 
leave it in the hands of the original inhabitants after imposing 
a tribute (Khiraj ) or a capitation tax (Zezyat). ^ Every student 
of Indian history knows that the Mahomedan rulers did not 
distribute the lands among men of their faith though small 
portions were given away to soldiers, courtiers, etc., in the 
shape of Jagirs and Aymas. The term ‘ Khiraj ’ meant in its 
literal sense the whole of the surplus produce of land after 
deducting the cost of production but in actual practice two 
forms were recognised — one of which was more lenient than the 
other.**^ The more lenient form bore the name of Khiraj 
Mukasiim and consisted of a division of the prodilce, which 
allotted to the sovereign about a fifth of the crop and was the 
exact counterpart of the old Hindu graiu share. In the other 
form, the Khiraj was payable in money and was not restricted 
to any definite share of the produce. In fact the only limita- 
tion was the ability of the tenant to pay.^ The Mahomedan 
rulers at first levied the Khiraj in kind but soon commuted 
it into a monetary payment which allowed considerable 
latitude in the assessment of revenue. Baden Powell says 

" ^ As a matter of fact in the best days of Mogal rule, moder- 



* Hamilton’s Hedaya, Vol. II, p. 209. 

2 Brigg’s Land Tax in India, p*. 115. ^ , 

8 Some fanatical rulers made an extreme use of their powers. The 
following conversation between Ala-u-ddin Khilji and a learned Quazi will 
serve as an index to some extreme notions on the subject. — Ala-u-ddin asked 
“ From what description of Hindus is it lawful to exact obedience and 
tribute.” The Quazi replied, “ Imam Hanif says that the jaziaot as heavy 
a tribute as they can bear may be imposed, instead of death, on infidels 
and it is commanded that the jaziya and Khiraj bo exacted to the 
uttermost farthing in order that the punishment may approach as near 
as possible to death.” “ You may perceive,” replied the king, that 
without reading learned books, I am in the habit of putting in practice 
that which lias been enjoined by the Prophet. ” Baden Poweirs Ijand 
-Systems, Vol. 1, footnote to p. 267. 
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ation and control ov:er collecting officers were duly observed, 
but no ruler ever dreamt that he might not from time to time 
(as he chose — there was no other principle) revise the assess- 
ments. Good rulers did so by a formal measurement arid 
moderate additions. Indifferent rulers did so by the easier 
expedient of merely adding on ' ‘ cesses ’ ^ (known in revenue 
language as huhuh and ahwah). Bad rulers simply bargained 
with farmers for fixed sums, thus both compelling and 
encouraging the farmer to raise the assessment on tl^e culti- 
vators or, in other words, delegating to the farmer the proper 
functions of thb state officer in revising assessments.’’’ How 
the revenue farmer exercised this power to grmd down the 
cultivators we shall see in the next chapter. 

Both the Hindu and Mahornedan jurists are at one 
in their adherence to the doctrine that 

law^'did^MtTeS had no proprietary rights 

nise the sovereign beyond a definite share of its 

as owner of land, " ^ i i 

produce. The Hindu authorities have 
been already quoted at length. The author of the Hedaya 
adopts the law of ManuVhat land is the property of the 
first cultivator. All Mahornedan jurists agree that the 
person who first appropriates and cultivates waste land 
becomes ipso facto the owner of the soil. Briggs has by 
quoting chapter and verse shown that, according to 
Mahornedan law, re*/enue paying land is the property of 
the person who pays thq.tax, ,even though he is conquered.^ 
The practice of* the Mogul emperors coincided with this 

’ . - theory of the sovereign’s rights. Akbar 

The practice of ^ , At . ’ 

Mahornedan ^ Kings Shah Jahau, Aurangzeb, Alunigir II, all 

theory ^^of^^Maho! purchased land which was required for 
medan law. pergonal use or for forts,® which 


1 Land Systems, VoL I, p. 268. 

^ Vresenb Laud Tax in India,- p. 128. Vide also Patton’s Asiatic 
Monarchies. 

S Appendix No. 12 to Shore’s Minute of 2ud A^ril, 1788. 



LAND TENURES, PAST AND PRESENT, 


21 


proves that the ownership was not vested in them. As late 
as 1715, when the East India Company applied for a grant of 
thirty -eight villages near their Bengal factory, they were told 
that they would have to purchase the rights of the owners. 
Later still, the author of the Sayyar Mutakharin, an authority 
of no mean value, is reported to have expressed the opinion 
that ‘‘ the emperor is the proprietor of the revenue, he is 
not the proprietor of the soil/’ According to Mahomedaii 
law ‘ ‘ he, who has the tribute from the land has no property 
in it/’^ Baden Powell is, however, of 
^^Baderfpo^ll.^^ opinion that ‘Mvhile this reasonable 

^ doctrine is that of the earlier authorities, 

all the later kings aiid na wabs of the country claimed larger 
rights' \ He says : “ In the first place, it should be remem- 
bered, that most of the later governments were either powers 
which had recently thrown off allegiance to the Mogul 
government, or other chiefs, like the Peshwa of the Malirattas 
and the Maharaja of the Sikhs, who were recent conquerors 
and therefore had extravagant claims. Moreover history 
shows that the native rulers of later times all adopted more 
or less oppressive revenue assessments and this tended to 
make land a burden, so that private rights were hardly 
asserted. Then too the right of the State to waste or 
unoccupied land w^as never doubted and this would be an 
element in forwarding a general claim to the soil.'’® We 
have seen that even during Aurangzeb’s reign (1658-1707) land 
had to be purchased when it w^as required for public purposes 
and the encroachment of the Grown upon private property 
referred to by Baden Powell seems to have been an indirect 
process which did not openly defy constitutional rights. 
There is no instance in which any Mahomedan king openly 
asserted the principle that might is right but their policy 

^ authoritic-s quoted in Appendix No. 12 to Shore's Minute of 2nd 
April (17S8.) 

Land Systems, Vol. I, p. 230. 
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of land assessment effected such a depreciation of private 
property that hardly anything remained of it but the shadow. 
In theory the commutation of the Khiraj from a grain, into 
a money payment entailed the forfeiture of the king^s pro- 
prietary interest, while the imposition of the Khiraj in any 
form did not detract from the cultivator's right of property 
m his holding/ 

Under the Mahomedan Government the cultivator’s right 
vO’as alienable and the .lands continued 
die property of the inhabitants who 

Mahomedan regiifee. might lawfully sell or dispose of them.^ 
The cultivator was protectechfrom eject- 
ment, so long as he tilled the land and paid rent for it. 
Whatever might have been his position under earlier Maho- 
medan rule, the distinct revival of the old Hindu system in 
the reign of Akbar, restored to the cultivator his former 
status which carried with it extensive rights of property, 
subject to the payment of a definite share of the produce. 
Theoretically the Mahomedan system did not recognise a 
landlord class intermedialie between the king and the culti- 
vator, and the aim of its policy was to wipe out the rights of 
the middlemen who sought to appropriate a portion of the 
produce of the soil. We shall see in the next Chapter how 
this policy was frustrated by the excessive growth of the 
farming system during the decadence of Mahomedan power. 

In actual practice the Mahomedans made very few 
changes in the existing revenue systems 
Mahomedan rulers or in the conditions of land-holding. 

Here it should be borne in mind that 

revenue system* 

there is no clear line of division between 
the Hindu and Mahomedan periods ; the conquest of the 


r^iraj-uLWahaj, p. 32. In the words of the Fatwa Alurngiri--' 
** by the imposition of the Wazifa Khiraj the sovereign ceased to be a 
partner of the cuitivators/ * 

^ Baitlie^s I^nd Tax., XX 
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whole country was never completed, although for short 
periods there may have been practically no other* ruling 
power in India. There is therefore no precise period at 
which it could be said that the Mahomedans had conquered 
the country and had the opportunity of imposing their 
own system of Government on it. At first the conquerors 
put some of the Hindu princes under tribute without inter- 
fering with the internal government of their states,^ 
though the more completely subdued states were from the 
first ruled direct by the Mahomedans. Ultimately the greater 
part of the country came under their immediate rule and the 
tributary princes were either expelled or sank into the posi- 
tion of tax collectors or zemindars. It was not until the 
days of Akbar that any serious effort was made to collect the 
Kliiraj direct from the cultivators ; even then the hereditary 
chiefs were not disturbed, Later on the apathy and careless- 
ness of the Nabobs encouraged the growth of a policy of 
non-interference of which the Hindu Rajas and zemindars 
took the fullest advantage. 

The early Pathan sovereigns of India appear to have 
maintained intact the revenue system of the Hindus. For 
sometime the Mahomedan rulers continued to collect the 
revenue through the^ Hindu Choudhuries and zemindars where 
they existed.^ The Chowdhury afterwards became the 
Mahomedan Crory who subsequently developed into the 
zemindar. In the later periods of IViahomedan rule the 
system of farming the revenues catne into very general use 
and to this may be traced the origin of most of the zemindars 
in BengaP but the Mahomedans did not consciously alter 

i Fifth Report, Vol, II, 6. 

- Fifth Report, Vol. I, 257, 258. Fifth Report, Vol. II, 7, 14, 15 
Hariiigton’s Amilysiai, Vol. IH, 327. 

8 Rifth Report, Vol. II, 113, 114; Shore was of opimon that the 
extent of their jurisdiction had been considerably augmented during the 
time of Jafior Khan and since, by purchases from the original proprietors 
by acquisitions in default of legal heirs or in consequence of the confisca 
tion of lauds of other zemindars. 
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the rights of any of the land-holding classes. They strove 
to expel the hereditary principle vvith respect to the officers 
of revenue but they do not appear to have intended to alter 
the relation of the parties having interests in the land, as 
between themselves or in their relation to the State. 

During the Mahomedan period, successive waves of 
conquest, assignments of revenue and the 

Creation of an extension of the farming system resulted 
3<ristocr&t>ic clsiss * 

superior to the in the creation of an aristocratic class 

village communi- village communities. The 

*• Mahomedan conquerors usually allowed 

the Raja or chief of a subjugated State either become a 

tributary, retaining his possession and receiving the revenue 

as before or to assume the position of a superior collector 

of revenue, receiving it from the Headman and making 

himself responsible for it to the Government. It often 

happened that powerful Chiefs or sovereigns were unable to 

pay their armies in money, for money did not exist in sufficient 

abundance, and so they assigned the royal revenue of specified 

tracts for their support. ^Similar grants were made in the 

exercise of royal muuificience to favourites, for the support 

of civil officers, for the maintenance of temples and of holy 

men and for the reward of public services.^ The farmers 

who were originally remunerated by a certain percentage 

on the collections, gradually usurped the status of contractors 

of revenue, who in return for a stipulated sum were allowed 

to appropriate the revenues to their own use. Successful 

farmers, who could contrive to make themselves useful to 

Government were seldom disturbed in their charge and 

according to the tendency of all Indian institutions, their 

position became in many instances hereditary. In these 

^ .It miiat be c«arefuljy borne in mind that what was assigned in 
these cases was nob the land itself but the right to collect the Govemment 
revenue. Misapprehension on this point has led some to suppose that 
these grantees w&ro originally landed proprietors. 
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and other ways there came to exist between the sovereign 
and the village community a class of aristocracy interested 
in the revenue who subsequently under the name of zemin- 
dars posed as proprietors of land. 

So far as can now be ascertained from imperfect historical 
records, it seems that the right to the soil 

Hindu' and^ Maho! itself was undisposed of under the hindii 

medan Kings the and Mahomedan systems and it appears 

right to the soil . t , 

did not vest ex- to have resided in the general community 

dividuaf oT claL!''" State as its representative. It is 

now generally held that ownership of land 

or such ownef ship as was within the conception of the time was 

with the comMumiy, which existed before kings or sovereigns. 

On the 12th August, 1765, Shah Alum, the titular 
emperor’ of Delhi, made a perpetual grant 
D^ani^ to the East India Company, of the Diwani 

or the revenue administration of the three 
provinces of Bengal, Behar and Orissa. The nature and 
incidents of the position to which the Gornpany succeeded 
have formed the subject of some edntroversy. The language 
of the earlier Regulations claimed for the Company's Govern- 
ment absolute proprietary rights and assumed that all 
private property in land existed by their sufferance. In the 
preamble to Madras Regulation XXXI of 1802 (since 
repealed), it was said that the property Vi land belonged to 
the Government by ancient, usagn. On the other hand, 
Baden Powell is of opinion that the Company claimed to 
succeed to the dc /ac/n position of the preceding ruler, only 
so far as to use that position for redistributing, conferring and 

1 Most histojians consider that the sovereignty of the (ireat Mogul 
terminated with Alumgir 11, the predecessor of Shah Alum. Mill, speaking 
of Shah Alum, says “ he never possessed a sufficient degree of power to 
consider himself for one moment as master of the throne.” After the 
battle of Delhi in September, 1803, he put himself under British protection 
and from this date the Mogul Sovereignty terminated both in theory and 
practice. 
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re-organising rights on a new basis.’^^ The fact really is that 
the Company’s claim could not at any time stand higher 
than that of the Great Mogul into whose shoes it stepped 
but this discussion does not now possess any more than an 
accademic interest, since the British Government has, by the 
Permanent Settlement, parted’ with its right, such as it was, 
in fa^^our of the zemindars. The theory of the sovereign’s 
right of property in land in so far as it is based on conquest 
has been exploded and it is now a settled maxim of inter- 
national law that conquest does not interfere with private 
rights — a doctrine recognised, as we have seen, by ancient 
Hindu lawgivers. 


Sir George Campbell sums up the subject as follows: 

Did private pro. disputed question, whether 

perty in law exist private property in land existed in. India 
before British rule ? , , , . , . , 

before the British rule, is one which can 

never be satisfactorily settled, because, it is like many disputed 
matters, principally a question of the meaning to be applied 
to words. Those who deny the existence of property mean 
property in one sense ; those who affirm its existence mean 
property in another sense. We are too apt to forget that 
property in land as a transferable, marketable commodity, 
absolutely owned and passing from hand to hand like any 
chattel, is not an ancient institution but a modern develop- 
ment, reached only in a few very advanced coimtiies. In 
the greater part of the wo^rld, the right of cultivating particular 
portions of the earth is rather a privilege than a property— 
a privilege first of the whole people, then of a particular tribe 
or a particular village community, and finally of particular 
individuals of the community. In this last stage land is 
partitioned off to these individuals, as a matter of mutual con- 
venience, but not as unconditional property ; it long remains 
subject to certain conditions and to reversionary iuterests 


Land Systema, Vol. I, p, 234> 




LAKB TENCTRES, PAST AND PRESENT. 


27 


of the commuuity* which prevent its uncontrolled Rlienation 
and attach to it certain common rights and burdens.^ 
When the East India Company took up the administra- 
tion of revenue in Bengal, the zemindar^ 
po^Uon most important figure in the 

mindars at the be- revenue system and the nature of his 
British puzzled the first English adminis- 

trators in no slight degree* 

As already noticed, the zemindars grew out of the 

The irregular Rajas, Chiefs, and ^various Reve- 

growth of zemin- nue officers, including the/Headmen of the 
dar s rights. « village communities and farmers of reve- 
nue.^ Many of the superior zemindaries descended by primo- 
geniture, a fact which perhaps points to their having been 
derived from the ancient Rajas, as a Raj was uncfoubtedly 


^ Campbell’s Essay on Indian Land Tenures (included in Cobden 
Club Essays.) 

* The article under the head ‘ ‘ Zemindar ’ ’• in the glossary to the Fifth 
Report prepared by Sir Charles Wilkins, the orientalist, explains the ori- 
ginal and derivative meaning of the word, ‘ A Zemiiidar ’ ’ he says ‘ ‘ is 
an officer who, under the Mohaniedan Government, was charged with 
the superintendence of the lands of a district, the protection of the culti- 
vators and the realisation of the Government share of the produce, either 
in money or kind, out of which he was allowed a commission, amounting 
to about 10 per cent, and occasionally a special grant of the Government 
share of the produce of the land of certain vhlagcs for his subsistence 
called nankar. The appointment was occasionally renewed, and as it was 
generally continued in the same person, so long as he conducted himself 
to the satisfaction of the ruling powtT, and ^ven continued to his heirs, so 
in process of time and through the decay of the ruling jiower and the con- 
fusion which ensued, hereditary right, at best prescriptive, was claimed 
and tacitly acknowledged, till at length the zemindars of Rengal in parti- 
cular, from being the mere superintendents of the land have been declared 
to be the hereditary proprietors of the soil,” It should be remembered 
that the Bengal zemindars were something wholly distinct from the 
village zemindars referred to at the commencement of this Chapter and 
resembled the Talukdars of Upper India. In the United Provinces the 
Talukdar was superior and the zemindar inferior. The reverse was the 
case in Bengal. 

* Most of the considerable zemindars of Bengal came into being 
during the last contxury and a W 
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heritable ill this mode.* The inferior zemindars grew oo 
collectors, farmers and other officers of revenue, headmen and 
even robber chiefs/* They acquired in the course of time 
a right to eolkct the revenue and succeeded in displacing the 
ancient revenue collectors, whether headmen or rajas, and 
to absorb their privileges. It is doubtful whether the office 
was hereditary in its origin. Grant says '' A possessive 
tenure of certain subordinate territorial jurisdiction called 
Zemindary, in virtue of a Sanad or written grant, determinable 
necessarily with the life of the grantee or at the pleasure of 
the sovereignVrepresentative, is universally vested in certain 
natives called zemindars, that is, technically h(i?)lders of land 
merely as farmers-general or contractors for the annual 
rents of Government. ’^ This passage appears to have 
reference' to the original nature of the zemindar’s office but 
in the confusion of later times, the zemindars assumed a 
hereditary right which the Government was too weak and 
powerless to resist.^ The zemindar thus became by a kind 
of usurpation, a hereditary officer, with a right to engage 
with the Government for the payment of revenue and 
to pay over to Government what has been engaged for, 
after deducting his own emoluments.’^ He was a here- 


^ Haringtoii’s Analylis, Vol. Ill, .368. Tho Royroyan says “ The 
zomindars of a middle inferior rank such as those of Mahammadaininpur, 
fearfarajpur, etc., and Iho taiukdars and muzkoories at large hold their 
ands to this day .safely by virtue ef inheritance ; whereas the superior 
zemindar.? such as those of Burd wan, Nadia, Dinajpur, etc., after succeed- 
mg to their zemindaries on the ground of inheritance, are accustomed to 
receive, on the payment of a iVamm/m, pekhmsh, etc,, a dewaui Samd from 
Government, In former times the zemindars of Bishenpur. Pachate, 
Birbhum and Roshenabad used to succeed in the first instance by the 
right of inheritance and ' by the established practice of their respective 
famdioa and to solicit afterwards, as a matter of course, a confirmation of 
the ruling power.’* 

* Land Tenure by a Civilian, 73 ; Fifth Report, Vol. II, 166. 

* Harington’s Analysis, Vol. Ill, 381. 

♦Fifth Report, Vol. II, 1.66. 

f ITfth Report, Vol. 11, 12 ; HaringtpH ’s Analysis, VoL til, 340 and 363. 
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ditary officer but still only an officer and in theory was 
bound to account to the State for all he received, which was 
either to he paid over to the State or to be appropriated 
in the authorised way towards his allowances. But the 
zemindar afterwards still further encroached upon the 
rights of the State and of the cultivators and ultimately came 
to pay to the State a fixed sum (much less than the rents 
collected), and to appropriate the surplus, whether equivalent 

to the allowances or more. As the 

The growth of zemindar ^grew" powerful and the State 
zemindars power. . 

fell into confusion, the ass(^^sment which 
he bound Mmself to pay was not the whole net re- 
venue which remained after deducting his authorised 
alKwances. Although he was never theoretically released 
from his original liability to account, practit^ally the 
revenue paid by him ceased by degrees to bear any pro- 
portion to the amount collected from the cultivators. 
The difficulty of constant and minute investigations tended 
to make the arrangements between the State and the 
zemindar as to the amount of vevenue a mere continu- 
ation of existing engagements, with little reference to 
the actual assessment of the rayats. While this process 
was going on, the zemindar exploited new sources of 
income, over and above the rental upon which his reve- 
nue was calculated. He imposed illef^al cesses or addi- 
tions to the rent rates, realised rents for waste lands, 

* <!| 

levied dues on fisheries and tolls on markets. This practice 
of exacting unauthorised contributions, ultimately established 
itself so completely that at length it came to be considered 
that the zemindar was entitled to all he could squeeze out 
of the raiyats and he gradually grew to be looked upon as a 
sort of landlord in his relation to the rayats and a sort of 
tenant in his relation to the State. This appears to have 
been the general course of growth of the zemindar’s influence 
and power* The zemindar thus translated himself from 
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the position of a mere collector of revenue to that of a con- 
tractor for a fixed amount.* 


The origin of the proprietary rights of the zemindar is un- 


The origin of the 
zemindar*s pro- 
prietary rights* 


certain. According to some authorities, 
the Sanad by which the office of zemindar 
was conferred was the "source of his 


rights * but it soon grew to be a mere form ; a recognition by 
the State of rights, already existing independently of it.‘^ 
The zemindar succeeded to his estate in later times as a 


matter of course and simply by inheritance, sometimes taking 
a Sanad afterwards, sometimes never taking one at all.^ 


I The process of transition is thus described iu the Fifth Report. 
** They (Zemindars) were, as it is now pretty clearly ascortamed, in general 
no other than the revenue servants of districts or sub-divisions of a province, 
who as the Committee have formerly explained were obliged by the condi * 
tions on which they held their office to account for the collections they 
made to the governing power in whose service they were employed and 
for which service they were in the enjoyment of certain remuneratory 
advantages, regulated on the principle of a percentage or commission on 
the revenue within the limits of their local charge ; but having in the process 
of time and during periods of revolution or of weakness in the sovereign 
authority acq\iircd an influence and ascendency which it was difficult to 
keep within the confines of official duty, it was found convenient to treat 
with them as contractors for the revenues of their respective districts, that 
is, they were allowed on stipiilating to pay the State a certain sum for such 
advantage for a given period, to appropriate the revenues to their own use 
and profits ; the amount of the sum for which they engaged depended on 
the relative strength or weakness of the parties ; the ability of the Govern- 
ment to enforce or of t^iic zemindar to resist.” 

^ Shore does not consider the Sanad to be the foundation of the tenure. 

8 Fifth Report, Vol. I, Ifid. 

♦ The succession of the zemindars, specially where powerful, was 
assisted by the growing weakness of the Mogal power. Exactly the same 
thing happened in respect of the ancient benefices in Europe. Hallam 
says Benefices whether depending upon the crown or its vassals, were not 
originally granted by way of absolute inheritance, but renewed from time 
to time upon the death of the possessor, till long custom grew up into 
right. Hence a sum of money, something between a price and a gratuity, 
wrould naturally be ofiered by the heir on receiving a fresh investiture of 
the fief and length of time might as legitimately turn his present into 
a due to the landlord, as it rendered the inheritance of tenant 
Ihdefeeufibie ” Middle Ages, Vol. I, p. 100. 
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Whatever was the origin of the zemindars, it was by per- 
sistent encroachments in times of weakness and confusion 
that they gradually consolidated their power, until at last 
there was such a disparity between their actual position and 
their theoretical rights, that according as the one or the other 
was looked at, they could be made out to be absolute pro- 
prietors or mere officers. The anomalous 
Harington's do- position of the Zemindar at the com- 

mlndM. ** ^ mencement of British rule has been 

thus described by Harington. “ A land- 
holder of a peculiar description hot definablo*by any single 

term in oui^ language a receiver of the territorial 

revenue of the State from the ra^j^ats and other under- 
tenants of land allowed to succeed to his Zemindari 

by inheritance, yet in general required to taks out a 
renewal of his title from the sovereign or his representative 
on payment of a ‘peishcush (or fine of investiture) to the 
emperor and a nazaram or presents to his provincial dele- 
gate, the Nazim -permitted to transfer his Zemindari by 

sale or gift ; yet commonly expepted to obtain prevdous 
special permission— privileged to be generally the annual 
contractor for the public revenue receivable from his Zemin- 
dari ; yet set aside with a limited provision in land or money, 
whenever it was the pleasure of Government to collect the 
rents by separate agency or to assign them temporarily or 

permanently by the grant of a Jagir or altamgha 

authorised in Bengal since the early part of the eighteenth 
century to apportion to the parganas, village, and lesser 
divisions of land within his Zemindari the abwab or cesses 
imposed by the Subadar ; yet subject to the discretionary 
interference of public authority either to equalise the amount 
assessed on particular divisions or to abolish what appeared to 
be oppressive to the raiyat—— entitled to any contingent 
emoluments proceeding from his contracts during the period 
of his a^js^ents y by the terms of his tenure to 
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deliver a faithful account of his receipts- responsible by 

the same terms, for keeping the peace within his jurisdic- 
tion ; but apparently allowed to apprehend only and deliver 
over to a Mussulman Magistrate for trial and punishment/’^ 
It will thiLS be seen that the position and rights of the 
Uengal zemindars, as they stood before tjie advent of 
British power were incapable of exact definition. Under 
an arbitrary system of Government where so much depended 
upon the will of the ruler, rights w^ere not demarcated by 
metes and bounds as they are under a sytematic constitution 
like that of ‘Great Britian. To add to the difficulties of 
the situation there were at least two 
es of zemindars distinct Classes ot zemindars in Bengal 
diflering in histon- (Jifl’ering in origin as in status. Those 

* . who looked chiefly at the one class of 

zemindars were convinced that a Zemindary was a here- 
ditary proprietary right in the soil, very similar to, if not 
identical with an Englishman’s right in his estate. Those 
who confined their attention to the latter class contended that 
it was nothing but an of^ce and when pressed with instances 
of regular succession replied that it was the tendency of 
offices to become hereditary in the east. The holders of the 
latter opinion argued that the principle of dividing the 
produce with the cultivators, annihilated the idea of a pro- 
prietary inheritable right, that the existence of the Sanad 
proved investiture^ essential, that a Zemindary is expressly 
called Bervice in the Sar^d^ the terms of wffiich assign duties 
but convey no property, that a fine was paid to the 
sovereign as a preliminary to investiture, all of which 
are inconsistent with the notion of a proprietary right in 
him. Those who maintained the former view replied that 
the State claimed merely a share of the rents or produce 

, I Hatington’s Analysis, Vol. Ill, 39S to 400. The opiaion of 
Haringtou who was in the Company’s service from 1T80 to 1823 is 
bntdtW to the greatest weight. 
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MTid this was not incompatible Avith the existence of 
proprietary rights, that a zemindary was inheritable 
by usage and prescription, that the Samid was never 
conferred at discretion upon an alien to the exclusion 
of the heir and Avas properly construed as confirming 
existing rights, not as creating now ones that it was 
only the principal zemindars who asked or received 
Sanads, while the inferior zemindars succeeded according 
to their own laws of inheritance, that the use of the word 
‘ service ’ in the Sanad proved nothing when the tenure was 
found to be hereditary and i>roperty depending upon service 
in its inception may liaAm become hereditary by usage 
that the nazarana paid on investiture Avas prol^ably an ex- 
action or ought at any rate to be regarded as a fine for the 
renewal of an estate, that tlie Sanad contained no 
definite term and the obvious inference was that the tenure 
was to continue as long as the conditions of the grant 
were observed. ‘ According to Sliore, the position of the 
zemindar before the conclusion of the Permanent Settlement 
Avas singularly anomalous. The ^ zemindar’s relation to 
GoA'Crnment and that of the raiyat to him Av^as neither that 
of a proprietor nor of a vassal but a compound of both — the 
zemindar performed acts of authority unconnected with 
proprietary right, while the raiyat had rights without real 
property and the property of the one and the rights of the 
other were in a great measure held at cfiscretion. 

This was the state of things •Avhich the East India 

The East India Company had to face on their accession 

cure irregularities in to the Deioani. Ihey were called upon 

zeminprsTy confe^^ vexed problem of the tenure 

ring on them rights of land and to decide the question — 
similar to those of / ■ , , „ , , 

English landlord. who owned the land After some 

V Shore *8 minuto of the 2nd April, 1788w 

A As a matter of fact no one can own land in any country in the 
sense of absolute ownership, such ownership as a man may have in movable 

/ [I:] , 3 ■ 
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controversy' they arrived at the conclusion that the land 
belonged to the zemindars and by a process of false analogy 
they attributed to the zemindars a position similar to that 
which was held by landowners in England.’ Now the fact 
reallv was that no class in Bengal owned the land in the 


property. Williams ui his wort on the Law of Eoal Pi-ojicrty (pp. 1-20) 
Lvs “ The thins then tho st«aent, lots to do is to get rid of the ulea of 
absolute' ownership (in land), such an idea is ^uite untaown to English 
law No man is in law tho absolute owner of lands Ho can o,ily ho d 
In bstato in them.” The word “ estate ” in legal phrasoology m<«.ns the 
ouantity of hiterest in realty owncl by an indivKh.al the aggregate of 
A^hts over land vested in a particular pm'son. J he dimensions ot this 
Interest wav vary c.-msiderably, c.g., an estate for life, as e.state. tell, an 
estate in fee simple, none of which phrases carries the idea of owning the 
land itself. But in popular phraseology the word esteto i.s applied 
to tho land and tliis is tho way in which it was apiihed m India y 
;LL administrators (mde cl. 2. s. 2. Beg. NLVIll of 179.3 ; c . 1.2 
Peiir XIX of 1795 ; and Holt Mackenzie’s rmnuto of Ist July, 1819). 
Had they started with tho right uso of the word, they would not have 
soarehed for an ownership which they never found, heeauso no sueli thing 
over'existed ; but would have sought to discover what were, the m 

land in India ; and it would have been clear to them that no estates existed 

similar to those in fingland. (Field’s Introduction.) 

. There were two imporlant contrihutions to the disoussion of the 
subiect by Grant ; these were his “Political Surw of the Northern 
Cireavs,” dated the 20th December 1784 and his “ Analysis ot be 

p nances ” of the 27th April 1786. These dissertations laid stress on the 

absolute property in the land. On the 2nd April 1788 Hhore recorded an 
iborate mi^te on thosSbjeet. giving a sketch of the Mahomedan system 

from which he dedue«a “ that tho rents belong to the sovereign and the 
Ldto the iiemindar” in opposition to tho opinion of ^ Grant and to an 

Son of the Board of Be>fenne (given in 1786) that a Zenundan wa,s 

“ a conditional office annually renewable and re voonble on defaloati^. ^ 

On tho I8th Juno, 1789, he recorded another minute which was to ft grea 

extent the tiftsis of tho Permanent Settlement. 

» The first English administrators were wclined to uphold the righte 

nroorioters of the soil (indc Colebrooke ssuppfement, p. 17o. et ses-.J.^in 
•LmWars were at first entirely dis^essed5:wa treated as mow officers 

of Government but soon a re-action S in and tho 

to have been in advftneo of the Home Government in the i 

; ^ 'm. ultimately produced the Pemteent 
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sense in which an Englishman owns his estate and there was 
no kind, of ownership wdiich corresponded to that aggregate 
of rights, the highest known to English law, termed the fee 
simple.* An English landlord or freeholder in fee simple 
has absolute liberty to dispose of all lands fonning part of 
his estate, to oust his tenants, whether for life or for a 


term of years on the termination of their respective lease- 
holds, and to enhance the rents on the expiration of leases 
at his discretion.- Tlie Bengal zenundars did not ' possess 
so unlimited a power over the Klmd'kasf raiyats and other 
The Company's tenants and the earliest Ei>glish adminis-' 
u°prn”1a"se tiators recognised the raiyats as having 

gy- rights in the land, not inferior in 

validity, though subordinate in degree, to th.o>se of the 
zemindars. Ilarington observes : — It is l)y attempting 
to assimilate the complicated svsteni which we found in 
the country with the simple principles of landlord and 
tenant in our own and specially in a{)p)\ ing to the Indian 
system terms of appropriate and familiar signification 
which do not, without consider§,ble limitation, properly 


belong to it, that much, if not all, of the perplexity 
ascribed to the subject has arisen.^'® After some contro- 
versy, the authorities came to the conclusion that the 
zemindars in Bengal had acquired, if they did not 
originally possess, a proprietary riglft in the land which 
justified a permanent settlement with them as the 

^ There seems to be tho heaviest presumption against the existence 
in any part of India of a form of ownership conferring the exact rights 
which are given by the ownership in fee simple (Maine’s Village Com** 
munities, p. ICO). 

^ That the zemindar the full Englisli X’ropnetary rights is 

shown amongst other cvideucc» by the fact that the English rules as to 
things attached to the soiV have no applieati^^^ in India. Thus things an- 
nexed to the lauds do not in Beng^ necessarily pass with the land but 
roraa|h^ho property of him who put them there. 7 B. E. 11 fb, 15')? ; 
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Bearest approach, to an English holder in fee simple and 
as the most likely class to develop into the English 
landlord,^ In a minute dated the 18th September 1789, 
Lord Cornwallis urged that in order to give value to the 
zemindar's rights, they must be made permanent. He said 
Although, however, I am not only of opinion that the 
zemindars have the best rights, but from being peisuaded 
that nothing could be so ruinous to the public interest 
as that the land should be retained as the property of 
Government, I am also convinced that failing the claim of 
rights of the^zemindars, it would be necessa.i:y for the public 
good to grant a right of property in the soil^to thefe or to 
persons of other descriptions. It is the most effectual mode 
for promoting the general improvement of the country, 
which l*look upon as the important object for our present 
consideration.’'- This bias was shared by the Directors in 
1792. In a minute dated the ITth September 1792, the 

Court of Directors observed : “ We are 
rectors ^^ultimatdy establishing real permanent valuable 

resolved to make ^ a landed rights in our provinces and for 

permanent settle- ^ , 

ment with the conferring such rights^ upon the zemin- 

zemindars and to , tx i ix 

confer on them dars. It was thereiore resolved to secure 

zemindars in the enjoyment of their 

rights by the Decemiial and Permanent 
Settlements. The Decennial Settlement was from the first 
intended to be preparatory to a permanent settlement and 
when the Eegulations df 1789 for the Decennial Settlement 
of Bengal were promulgated, Lord Cornwallis was autho- 

I It cannot be said that the expectation has been realised. The 
Bengal zemindars, as a body have done very little lor the improvement 
of their estates but on the contrary have shown too eager a disposition 
to appropriate to themselves the whole of the unearned increment of the 
soil. In England, the rise in the value of agricultural land is only a fair 
return for the capital that has been invested in improvements and lor the 
immense sums tha t have been lost in the experiments out of which iho 
improvemonts have sprung. 
y-::«-.Eifth' Report, Vol.-T, 591., : :-' ■■■■ 
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rised to declare that, subject to the approval of the 
Directors in England, the Jumma (Government demand) 
would remain fixed for ever.’’ The Court of Directors 
signified their approval in their Eeveniie General letter of 
the 19tli September 1792 and accordingly a proclamation 
was issued on, the 22rid March 1793 announcing that the 
zemindars, with whom the Decennial Settlement had been 
made, and their heirs and lawful successors will be 
allovvred to hold their estate at the same assessment for 
ever. The articles of this proclamation were enacted into 
Regulation I of 1793. • 

Haringto^a gives the following definition of a 
Zemindar as constituted by the Permanent Settlement. 

‘'A landholder possessing a Zemindari 

Harington’s de- estate which is heritable and transfer- 
-finition of a zemin- 
dar as constituted able by sale, gift or bequest ; subject 
by the Permanent t h - . . Yr 

settlement. under all circumstances to the public 

assessment fixed upon it ; entitled after 
the payment of such assessment to appropriate any 
surplus rents and profits which maf^" be lawfully receivable 
by him from the^^undertenants of land in his Zemindari, or 
from the alteration and improvements of untenauted 
lands; but subject nevertheless to such rules and restriction 
as are already established or may be hereafter enacted 
by the British Government for securing the rights and 
privileges of raiyats and other under-tenants of whatever 
denomination, in their respective ’^tenures, and for pro- 
tecting them against undue exaction or oppression. ...” 
The extent of the right conferred on the zemindars by 
The real extent the permanent settlement was the subject 
by ^the P^er* animated discussion for some time. Ac- 

manent Settlement cording to some, it invested the zemindar 
on the zemindars, ^ _ .r , 

as detemined by With absolute property m the soil, leaving 

ia«on^\n the* the rayats entirely dependent upon him, 

Rent case.^^^ except in SO far as he was protected by 
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express legislation ; while, according to others, it did not 
convey any absohite property as against the raiyats or other 
subordinate holders. The matter was however set at rest 
by jndicial interpretation. In the Great Rent Case^ decided 
in ISbf) it was held that the right of the zemindar was by 
no means absolute, being limited by the rights of the rayats 
and other tenants. The following extracts indicate the 
opinion of the majority of the judges : — ^ 

Justice Macpherson remarked As regards the legis- 
lation from 1793 down to Act X (of 1859), it, in my opinion, 
shows clearly ‘that the zemindars never were, and never were 
intended to be, the absolute proprietors of thmsoil but that 
they at all times have held subject to the rights of various 
classes of raiyats whom they had no power to eject so long as 
the proj^er rents were paid by them.'’ Justice Trevor 
obsc^rved Though recognised as actual proprietors of the 
soil, that' is, owners of their estates, still zemindars and 
others entitled to a settlement were not recognised as being 
possessed of an absolute estate in their several Zemindaries ; 
there are other parties bldow them with rights and intercvSts 
in the land requiring protection; the zemindar enjoys his 
estate subject to, and limited by, those rights and inter- 
ests.” Justice Seton Karr was of opinion that ‘‘neither 
by Hindu, by Mahomedan or by Regulation law was any 
absolute right of pfopertyin land vested in the zemindar to 
the exclusion of all other ^ rights ; nor was any absolute 
estate, as we understand the same in England/ created in 

r TJmkuruni Dasi v. Bimn'ur Mukherjee^ B. L. K., Siipp, Vol. 202, 

^ Th© proprietary right conferred by the Per:manerlt^ Settlement was in 
some respects an estate of greater dimensiona than the- Buglish fee'Simplo. 
By that law all ^nbordinato estates ci'eated since the permanent Settlement 
were annidled in default of payment of the Government revenue by 
the zemindar and thc higheres*teite was handed over to the purchaser free 
ef ail incumbranGes, This nnnihilation of subordinate interests proved a 
fatitl barrier to their transferability and the barrier had tp, be brohen down 
"by-hobah^uent logisiatiom- / ■ V 
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fa vovir of that class of persons. The raiyat has by custom, 
as well as by law, what we may term a beneficial interest 
in the soil.” Other judges including Norman and 
Campbell concurred in the opinions quoted above. 
In a later case^ it was held that a settlement with a 
person under the Bengal system does not establish in that 
person a right to the land, if he did not already possess it ;* 
but that a settlement is merely an arrangement for the pay- 
ment of revenue. In the liberal arrangement which Go v- 
eniTnent made with the zemindar, it could fairly give away 
no more than it possessed, that is, its own interest in the 
land and nOj^further. The Regulations themselves save the 
rights of the ray^ats which in the opinion of many authorities 
are of a proprietary nature.^ # 

The term ‘‘ actual proprietor’' as used in the Rc'gulations 
does not mean absohiie^ proprietor of the soil as against 
the raiyats nor is there anything to show that the terms used 
are meant to detract from the rights of Government except 
in the matter of an alteration of the public demand.'^ Lord 


* Jagalmotiini v. Sakhimani Do 17 W. K., 41, 

^ The Co art of Directors observed in 1792 “ ('nstoni generally gave 
their (Zeniindarfi) a certain .‘?pceiey of hereditary occupincy ; Init the 
sov^oreign nowhere appears to have bound himself by any law or compact 
not to deprive them of it and t he rents to be i)aid by them remained always 
to ho fixed by his arbitrary will and pleasure. If c^oiiHidered tbereforo as a 
right of property, it was very imi)erfect and very precarious ; having not at 
all, or but iu a very small degree, those quahties that confer independeneo 
and value upon the landed property of Europe.*’ Harington's Aiialysus, 
Vol. Ill, .350. 

According to Sir Henry Maine, the distimdion between proprietary 
rights, and rights which are not proprietary is that the hitter have their 
origin in a contract of some kind. The raiyat’s rights were not derived from 
or carved out of the proprietary right of the zeniimlar, in the w-ay that all 
mterests in land in England are theoretically derived from or ear ved out 
of the fee simple. 

^ At p. 34 note, it has been shown that no one has absolute rights 
in land as against any other, and there is no proprietor of the actual 
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Cornwallis writing in 1789, said “ I understand tlie word 
‘ permanency ’ to extend to the jumraa only and not 
to the details of the settlement, for many regulations will 
certainly be hereafter necessary for the further security of 


soil, except, the gonoral eommimity. Phillips in his “ Law of Lantl 
. Tenure in Bengal ’’ has a very interesting discussion of the subject which 
is wound up thus. “ At the time of the Permanent Settlonient and after- 
wards three claimants for the riglit to the soil were put forward : The 
sovereign, the zemindar and afterwards the cultivator, either individuany 
or the village communities, 'rhe right was claimed for the sovereign 
because there was^practically no limit to his power to take the profits, fhit 
some of those who considered the sovereign a proprietor, really looked u pon 
him as representing the general community and as thus entitled to what 
is otherwise undisposed of ; although with some inconsistency they seem 
to treat this right as part of the sovereign’s specific share. d'hoKse who hold 
this view allow definite rights in the land to the village community or the 
individual i^aiyats, others again out down, the sovereign’s right, while .still 
considering him full proprietor, to the right to receive the rent, probably 
including in this right, the English right of proprietorship so that while 
recognising no private proprietor, they consider the sovereign ’s :^ceipt of 
rents either as carrying witli it tlie right to the soil or as evidence of such 
a right. AVith regard to tho claim on behalf of the sovereign on the ground 
that he can take all the profit of the cultivators, if he pleases, two answers 
may be made, ddie first is, that although he may do so by might, lie 
cannot do so by right. We have seen that there are limits to his taking the 
produce both in express law and custom. The second ansv'er is, that 
whatever his right.s may have been, he never claimed any right to the soil 
itself as part of his share, nor ever exercised a riglit to anything beyond 
the natural or accidental produce of tho soil. 

“ A.S to the zemindar wo have seen that he derived his right from the 
sovereign on the one hajid and the cultivator on the other.. But it is said 
that a zemindary is a lieroditary and alienable proprietary right in land. 
Such a right does not howevef, carry with it as a matter of course all 
the right not poases.sed by anybody else; or the right of an English 
landlord. The Khudkast’s right was hereditary, as were even offices in 
the Hindu System ; it was also a proprietary right ; and the alienability 
of a right, even if it were not, as in tho present case, of modern growth, 
does not determine anything as to the extent of the right, but only as to 
power over that right enjoyed by the possessor. And the account wdiich 
I have given of the zemindar tends I think to show that he was in no sense 
the absolute proprietor so as to be the proprietor of the soil itself. 

‘‘On behalf of the cultivator is alleged one of the strongest grounds— 
actnal possession of the soik from which, in the case of a Khudkast, he 
cannot be ousted ; and the khudkast right is hereditary and a proprietary 
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the raiyats in particular.' The rights which the Govern- 
ment possessed were admittedly not exhaustive of all the 
interests in the land. Under the customary law of the 
country, as admitted by the authors of the Permanent 
Settlement the raiyats too had rights which the legislature 
could not interfere with and it is now settled law that the 
Permanent Settlement neither did nor could affect or pre- 
judice these tenant rights in any degree whatever. Beyond 
fixing the Government demand for ever, the Permanent Settle- 
ment made no alteration in the status of the zemindars. 
Of course a great practical change was made, because the 
position of the zemindars was recognised and secured, while 
no safeguard was provided for the raiyats’ rights, beyond a 
reservation‘s of the power ‘‘ to enact such Regulations as 
the Governor-General in Council may think necessary for the 
protection and welfare of the dependant talukdars, raiyats 
and other cultivators of the soil ’’ (Clause 1, Art. V^II, Reg. 1 
of 1793). Moreover, the zemindar having acquired the 
Government right in the revenue in perpetuity, was in a 
position of advantage for the pu,j:pose of absorbing all 
other ri^^hts. 


rigiit — Uio penuaiiorit po«8e.ssion of the soiJ, if 

assertive exercise of absolute right to it, might create, and at any rate v oiikl 
be strong evifieuce of, such a right ; but we have seen how far this is from 
having been the case ; and the mere fact that a ppopri(dary right is tjcrnifinent 
and hereditary does not give us any due the extent of that right. Jf 
indeed it ivere absolutely necessary to import English ideas into the matter 
aiKl to conclude that one of these claimants must be hold to x^ossess the 
right and that the right could not remain in the community undisposed 
of, like the right to light, air and ferm nalum^ tlie cultivator would seem 
to have as good a right as any of the competitors ; but there does not seem 
to be any necessity for introducing such considerations, and even if we did 
introduce them, it is doubtful whether the question could be decided in the 
absence of all claim to or exercise of such rights.” 

d Ei£th Report, Vol. i, 592. 

- The right of interference was reserved but it was not exorcised 
UnUi 66 years after, when Act X of 1859 was passed. 
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One of the effects of making a permanent settlement 

. . with the zemindars was that all other 

One effect of the 

Permanent Settle- rights in laaid were effaced. It swept 

out^aiiTnfer^^ri^Ts! away the distinction hetween the different 

save those of the classes of zemindar, as also betw^een 
2 emind[ar. 

* raiy ats having custoinary right and othervS 

of a precarious footing dependent on mere contract. The 
rights which now exist are nearly all of recent creation dating 
from or after the Permanent Settlement. 

A brief outline of landed interests^ whether created 


b)" the Permarjient Settlement or since is given below. 

The estate which carries the highest aggreg|ite of rights 


Lakhiraj estate. 


is termed ZaMfra/ (Revenue free). The 
incidents are identical with those of a 


zemindari (Revenue paying estate), but as it pays no 
revenue to Government, it is not liable to sale for arrears of 
revenue.* One important consequence of this non-liability 
to sale for arrears is that there is no statutory mode of 
avoiding incumbrances once created by the lakhirajdar,. 

The term ZaM?*ra/ is derived from Za^not and = 
tribute or revenue and means land whicli does not pay 
revenue to CTOveniment. The Regulations of 1793 'divide 


Badshahi and Non- 
Badshahi grant. 


revenue free grants into two classes — 
Badshahi and Non-Badshahi. The former 
comprise grants made by the sovereign 


for the support of *pious or learned men, or of religious or 


charitable institutions/^ • There are different varieties of 


In das^^jfying landed Tinder the heads-“~e.state, teniiro 

iuclTKling Tuidertenure, and holding— the definition given in the Bengal 
Tenancy x\ct has been followed. The first is regarded as a proprietary 
intorest, while the rest are merely leaseholds.; 

*2 The rules relating to revenue free estates are contained in Eegu^ 
lations XIX and XXXVII of 179:h 

Revenue -free grant s to Bmhmins are known in Bengal by the 
generie name Bra Imtofiar in Behar by the nanxe and knd dedi-^ 

cated to the gods by the namn (lehMtar or BisMnprU^ 
grants to persons or fa mUies other thati Brahthins are called Mahairm, 
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Badshahi Lakhiraj. Grants to military officers and servants 
o£ the State are called jaigirs. The Jaigirs are estates for 
life, and expire with the life of the grantee unless otherwise 
Jaigirs. stipulated in the grant. ‘ In India, offices 

have a tendency to descend from father 
to son and jaigirs were frequently renewed in favour of the 
sons of previous holders. Originally of a feudal character 
but not hereditary, they were granted on condition of service. 
Under the British Government many jaigirs have by course 
of dealing become hereditary and alienable/^' There are a 
fev\'’ jaigirs in Bengal but in Behar tlie niirnber is considerable, 
it should be^ borne in mind that jaigirs are not grants 
of lands but alienations of revenue. Altaniga was a royal 
Altamga. called from two Turkish 

words signifying ' ' red ’ ' and / ' seal, ’ ' 
such grants having been formerly sealed with a red seal. 
The term was applied to any grant wJiich was permanent 
and not revocable except for misconduct. Tlie grant of 

the Divyani to the East India Company was c«alled an 
Altamja, Aims ,and Madadmas^, were grants for the 
Madadmash. support of learned and religious Maho- 
medaus or of benevolent institutions. 
These grants were in practice revocable at the will of the 
sovereign. The Altamga^ Ainui and Madadniash are all 
hereditary and transferable by gift, sale or otherwise." 
Nazarat lands are public endowments created for the 

^ support of Masj'ids, Regulation XXXVII 
Nazarat grants. ^ 

of 1793 declared the validity of all 
Badshahi revenue-free grants made previous to the 12th 
August 1765, provided the grantee had obtained posses- 
sion before that date and had retained it since. All grants 


tjaegulatiori XXXVII of 1793 section 15. 

^ I. L. U., 0 Cal., 187. Many jaigirs created by the Emperor 8hah 
A )mn have since been tre^Ued as estates of in 
^ Regulation : XX of 1793, section 15. 
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made or confirmed Biiice the Dewani, except under the 
iiuthority of Grovernment or its oflicers duly empowered 
in this behalf were held to be invalid* 

Non-Badshahi lakliiraj grants were made by zemindars 
and oflicers of Goverrinient appointed to superintend the 
collection of revenue, generally under the pretext that the 
produce of the lands was to be applied to religiouB or chari- 
table uses. Under Regulation XIX of 1793, such grants 
may be divided into their classes : (1) Grants of dates ante- 
cedent to r2th August 1765; (2) Grants 
Three classes •of posterior to 12th August 1765 but 
grants.^ a d s h a h i to the 1st Decejnber 1790 ; 

(3) Grants posterior to 1st December 17 90. 
With respect to the first class, all grants, by wdiatever 
authority* made, were declared valid, if the grantees had 
got possession and the land had not been charged with 
revenue. With respect to the second class, all grants which 
were not made or ratified by the Government for the time 
being or by any officer duly empowered by it in this 
behalf, were declared inv/i.lid. Grants made by the chiefs 
of the provincial councils, were held to be valid and so 
w^'cre grants of less than ten bighas, the produce of wffiich 
was bond fide appropriated for the endowment of temples 
or for the maintenance of Brahmins or other religious or 
charitable purposes, provided that these latter grants w^n^e 
of dates antecedent* to the Bengali year 1178. Grants of 
the second class so declared nivalid were sub-divided into 
grants exceeding 100 bighas and grants not exceeding 100 
bighas. The revenue assessable on the former was declared 
to be the property of Government and thOKse grants wffien 
assessed were to become independent taluks^ that is their 
revenue was to be paid direct to Government and not through 
any zemindar. The revenue assessable on grants of less than 
bighm w'^as made over by Government to proprietors of 
^tates within which these grants wore situated> and they wrexe 
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authorised to levy rent from the lakhirajdar Avithout being 
liable to pa}’^ any additional revenue. These grants were 
to become dependent taluks. The third class includes 
(grants made since the 1st December 1790 and these were 
declared null and void, whether they exceeded 100 bighas 
or not. Lands included in grants of the firs^ two classes 
were excluded from the Permanent Settlement and Govern- 
ment expressly reserved tlie right to assess these grants for 
its own benefit,^ while lands included in the grants of the 
third class were comprised in the Settlement of 1793 and in 
the estates for which engagements Avero executed by the 
zemindars, who were therefore entitled to collect the rents 
of tliese lands. After the Permanent Settlement GoA^ern- 
ment can not alienate the rents payable to the zemindars 
by their tenants and the zemindar has full poAvers.ito assign, 
by Avay of gift, sale or mortgage, the rents of any of his 
dependent taluqs or leases.- 

G rants of land made since 1790 are really rent-free and 

_ . . , not revenue-free. The distinction. betAveen 

Distinction be- 
tween Revenue-free revenue-free aad rent-free grants is apt 

& Rent-free grants. sight of, as the vernacnilar term 

' lakhiraj ’ is applicable to both classes and used indis- 
criminately. The Bengal Tenancy Act of 1885 has defined 
the term " tenant ’ as one avIio is, or who but for a contract or 


^ In the Proclamation announcing the Permanent Settlement the 
(Jovernor -General in Council retained the *powcr to “ impose such assess- 
ment, as he niiglit deem equitable, on all lands at present alienated and 
paying no public revenue ’v^hich had been or might bo proved to be held 
under illegal or invalid titles. (Regulation I of 1793, sec. 8.) 

The study of the law relatpg to the resumption of lakhiraj land 
held under invalid or illegal titles is now of little practical utility, as 
the rules of prescription and liinitaiion have almost entirely quieted 
titles, however disputable at one time, Mitra observes Ko title to 
land created before the 1st May 1793, the date of the Permanent 
Settlement, can now be disturbed. I presume there can now be no 
cases of resumption of revenue-free lands, as they are by lapse of time 
sufficiently protected, (Land Law of Bengal, p. 79.) 
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grant would be, liable to pay rents for the use and occupa- 
tion of land. The definition covers cases in w^hich a 
lakhirajdar holds land situated within the ambit of an 
estate under grants made by a proprietor subsequent to the 
Permanent Settlement. 


Zemindari Estate. 


Next to the lakhiraj, in order of the aggregate of interest 
held togetlier, >stands the zemindari estate 
as created by the Permanent Settlement. 
Both these denominations of landed interest form the 
envelop of identical rights in realty, the only difference 
being that tlfe former is exempt from the liability to pay 
revenue while the latter is not.^ The ineidents of the 
zemindari estate have already been discussed at some 
length. It may be de.scribed in short as a heritable and 
transferable right of proprietorship, subject to the payment 
of a fixed amount of revenue to Government. The right 
of the zemindar is however limited by the rights of their 
tenureholders and raiyat.s and also by the Government 
prerogative to sell the estate in default of full payment of 
revenue on the due date.* In the event of a sale for arrears, 
the purchaser acquires the estate free of all incumbrances 
. created since the Permanent Settlement and obtains a 
statutory title. 

j The Bengal Tenancy Act (1885) divides the holders of 
interests subordinate to estates (whether 
revenue free or reveime paying) into three 
classe*s (1) Tenure-holders (including under*- 
tenure-holders). (2) Kaiyats. (3) Under- 
rayats. It is often difficult to distinguish between the first two 
classes but broadly speakmgfa tenure is an intermediate 


Tenant rights 
created by the 
Bengal Tenancy Act 
af x865* 


* The only gpeeies of land -tenure which attain to the diginity of 
estates, ” as defined in the revenue nomenclatin^ Bengal and B^har 
are lakhiTaj and sjenundari, llie qmhtum of interest covered by other 
fo^ins of tenancy docs not amounts to an estate, as defined by the Indian 
:4egislaiure/ ' 




LAN D TENURES, FAST AND PRESENT* 47 

interest between an estate and a holding which has been 
defined as the interest of the cultivating raiyat. A tenure- 
holder can freely transfer his right, while that power has been 
demed to raiyats, except thovse who pay fixed rent and a 
certain favoured class called occupaiicy-raiyats whose interest 
is alienable according to custom. The onus of proving 
custom lies on the party wh6 alleges its existence. In 
regard to subdetting, too, the tenure-holder is allowed a 
free hand, while the niiyat labours under certain disabilities* 
On the other hand the position of a settled raiyat, who 
acquires a right of occupancy in all lands lield by him in the 
village, is ^rften coveted by the tenure-holder, as the 
right carries certain exclusive privileges of considerable 
value. 

Tenures ' are known under a variety of local names 

and may be divided into four classes 
Tenures. • 

according to their origin: — (1) Tenures 

existing from before the Permanent Settlement. (2) Perina- 

nent ‘ tenures created since the Permanent Settlement. 

(3) Patni Taluks. (4) Temporary tenures including farms, 

ijaras,' etc. 

The first class of tenures is known by the generic term 
of shikimi^ or dependent Taluks. Many ancient tenures 
existed before the creation of the zemindaries to which 
they are now subordinate. At the tin\e of the Permanent 
Settlement, many of these tenures, known as taluks, were 
separated from the zemindaris and formed into distinct 
estates, paying revenue direct to Government, while a 
smaller number remained subordinate to the zemindars. 


* Also called Muzkoorie in some piaces. It has been stated 
above that tenure M undcr-tenure.s, the incidents being 
identical* ■ ' 

^ llerived iironi Shikim the belly, hence subordinate or dependent. 
These ialdbr to the zemiiidari iii which they are 

^■ittcluded.^-.,;... 
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The rent at wliich they'are held cannot be enbaneed exempt 
upon proof of a special right by custoni to enhance or of * 
right depending on the conditions of the grant or on tlic 
ground that the talukdar, by receiving abatements, has 
objected himself to the increase and -that the lands 
capable- of affording it. If the rent has never been 
enhanced since the Permanent Settlement, it cannot now 
be enhanced and in order to relieve^^- ,t^^ 
difficult a burden of proof, the laAC creates the presumption 
that payment of rent at a unifornf rate for 20 years 
indicates that the tenure has been held at the same rent 
since the Permanent Settlement. 

Tie majority 'of the tenures of the second class was 
created by the zemindars with a view to protect t.hei.r pro- 
perty from the ruin which involved so many estates*' after 
the Permanent Settlement. Tenures created since the Perma- 
nent Settlement. and held immediately under the proprietors 
of estates may be protected by registration (under Act XI of 
1859) from avoidance by a sale for arrears of revenue. The 
law provides for two kinds of registration : (a) common^nd (6) 
special. The former secures tenures and farms against 
any auction-purchaser at a sale for arrears of revenue except 
Government and the latter secures the protected interest 
against Government also. 

The Patni Tafuk constitutes another important class 
of subordinate tenures. It driginated on 

Patni Taluk. ^ . . „ . ' . ^ , 

the estate of the Raja of Burdwan and 

has since spread over other parts of Bengal. It is in 

substance a perpetual lease of d, Zemindari, the rent being 

fixed in perpetuity and the tenures being saleable By the 

Collector at the zemindar's instance for arrears, precisely 

in the same way as the parent estate. The patnidar is 

required to furnish collateral security for payment of rent 

and for his conduct generally, though he may be absolved 
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from fcliis liability at tbe discretion of the zemindar. On the 
sale of a Patni for arrears of rents,, all leases granted and 
incumbrances created by the defaulting Patnidar are voidable 
by the purchaser. Patois area common feature of land- 
teiMire in western Bengal, while tiicy are rarely to be met 
with in the easteni districts. In some parts of the country 
the process of .subinfeudation has proceeded much further ; 
the Patnidar .has given his lands in permanent lease to dor- 
patwidars who in his turn have carved out their interest to 
sepalnidars. In these alienations, the proprietors, as a rule, 
have made excellent terms for themselves. Ordinarily a jxitni 
is granted on* payment of a premium which represents 
the capitalised value of many yeans’ increased rents. The 
origin and incidents of this class of tenures are fully set 

forth in Kegulation VIII of 1819. 

Tenures of the first three classes ate heritable and trans- 
ferable by sale or othefwise. The remedy for non-payment 
of rent is not by ej ectment but by bringing the tenure to sale. 
The purchaser is entitled to avoid incumbrances created by 
the defaulting proprietor. Tenures* are either permanent 
or temporary, according as the term which they create is 
absolute or limited. Tefiures are invested with a permanent 
character (a) by expres.s provision of law', as m the case of 
Patni and other similar taluks, (b) by contract, (c) by custom or 
the course of dealing therewith. The word “lialuk ” by itself, 
in the absence of evidence to the contrary implies a perma- 
nent interest (22 W. E., 326). A grant containing the words 
“ from generation to generation ” clearly creates an absolute 

and hereditary nmlvan grant (I. L. E., 1 Cal, 391). 

The nature, and incidents of tenures vary so greatly m 
difierent, parts of . the country that it is next to impossible 
to frame a description of any particular tenure which will 
apply equally to various forms of it known under the same 
name in different districts. In the appendix we have endea- 
voured to ejitalogue the numerous details as far as our 
■ 6,: IT: , ^ 
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limited scope would allow aud we enimmrate heloW sotj=e ,,f 
the more important tenures in Bengal.* 

hiimraH tenui-es are tenure's granted in perpetuity • 
Muhmri tenures are those granted at a 

to 

Generali/ Sjpeakijig imvever the two 
conditions are now loimd combined. The law declares tlmt, 
wliere the rent has not been changed since the Fermanent 
Settlement, it cannot be enhanced and a statutory presunip’. 
tion has been brought in to facilitate the means of proof 
and thus many tenures have become Mukarari which were 
not so in their inception. ‘V 

The Osat tenure is very common in the Bakargunj District 
and dejiotes a subordinate Taluk; Nimosatisa sub-division 
ot osat. Howla is the name for a small taluk; KmJmvla 
is a sub-division of a Howla ; Osat Howla is a general name 

I* ' 

for tenures intermediate between those of the zemindar and 
the raiyat. Again a tenure subordinate to a Howla is called 
a Zimma (Jimba). In Rimgpur there is a tenure called 
Vfan chathi, the incidents of which are similar to those of a 
Maurashi Mokarari tenure. 

Reclamation leases are common in the littoral regions. 
Perpetual leases at low rents are needed to pursuade the 
•capitalists to undertake the heavy initial and recurring 
expenditure requfred for the protection of reclaimed areas 
and similar leases are often" granted in the case of wasteland 
when heavy expenditure has to be incurred in felling dense 
forests and under-growths. 

There is another class of tenures which is probably the 
most numerous of all, which may be described as the land- 

\ Field ill his Introduction to the Bengal Regulations says ‘ I 
have never met with a complete list of tenures or a description of their 
incidents and even in the district in which a partioular tehiire is most 
usual, I have in vain endeavoured to get an accurate description of its 
origm and peculiarities.** 
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jobbing tenure. It is a perpetuallease of agricaltural land 
at stereotyped rent rates.^ The system may best be 
illustrated by taking the simplest case of a zemindar who 
has given a perpetual lease to a raiyaL The raiyat grows rich 
and the zemindar is in need of money and he offers to raise 
the raiyat ’s holding to the superior status of a tenure at a re- 
duced rent^ upon payment of a bonus equivalent to 20 years' 
purchase of the difference between the two rents. If the 
raiyat refuses, a third person is offered the tenure and he pro- 
bably squeezes a cess out of the raiyat. The same process is 
repeated shortly afterwards, either by the Isemindar who 
may create a tenure betAveen himself and the new tenure- 
holder or by the latter who creates an under-tenure between 
himself and the raiyat. The creation of each new tenure is the 
occasion for the payment of a substantial bonus, for which 
the lessee recoups himself by exacting a cess from the holder 
of' the interest next below him, which is ultimately passed 
on to the raiyat. 

The zemindars have made a free and liberal use of the 
power of sub-letting conferred on them by 

Sub-letting. \ ^ i . , . 

the later Kegiilations. At first the zemin- 
dar’s power of granting leases Avas confined to a term of ten 
years but the restriction was removed by Regulation V of 
1812. The bestowal of unlimited poAver AA^as fraught Avith 

t This cla^s is to be distingui3%d from the reclamation leases des- 
cribed above. is found in enormous numbers in the Bakargunj District 
where, probably owing to the depredations of Arakanoso raiders in the 
seventoentfa and eighteenth centuiies reclamation in the littoral tracts 
was arrested and where comparatively small expenditure on embankmenta 
m required. The profits of agriculture are vei'y considerable in the district, 
as the rich soil* periodically fertilised by silt deposits from the overflow 
of great rivers, yields plentiful crops which find a good market in Calcutta 
and other places. The price of rico is also steadily rising, owing to the rapid 
growth of population, and to the inflation of the currency caused by the 
export of jute from East Bengal. The profits of agriculture are therefore 
steadily increasing apd with it the practice of granting these land- jobbing 
tenui'cs. .. 
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important consequences. On the one hand it increased 
the value of landed property by rendering it more effective 
as a means of raising money ; while on the other it enabled 
the proprietors in the absence of any law of entail, to alienate 
a portion of the future rental to the impoverishment of their 
posterity. It had a tendency to convert proprietors into 
mere annuitants on their estates, the best part of the usufruct 
of which was granted away under perpetual leases. In 
1858, Mr. Sconce, a member of the legislative council, and 
a gentleman of great experience in Bengal, wrote: ‘'The 
bane of the Ihnded interest in India is the creation of sub- 
tenures for the benefit of those, w-ho seek to laa-se rents, not 
lands ; who speculate upon the opportunity they may be 
enabled to command of realising extortionate rents, and 
who, b(Hng neither landlords nor cultivators are permitted 
to absorb such an amount of the profits of the land as is 
calculated to paralyse the efficient operations of those, 
with whose property, the property of the entire country 
is most nearly identified. The growth of the custom of 
sub-letting or selling aliquot shares of the whole superior 
tenure entailed considerable inconvenience on under-tenants 
by compelling them to pay their rents to a number of 
landlords. The custom has sometimes been carried to 
excess. For instance in the estate of Kotalipara in the 
district of Faridpi^r, there are no less than 600 sharers, 
each of wrhom is in the possession of an infinitesmal 
interest in the property^ 

Temporary farming leases are common in the Govern- 
ment Estates. They are granted for a short term either at a 
fixed rent or a percentage of the rental of the farm. 

I now turn to the lowest grade of interest in land, i.e., the 

Raiyats interest of the cultivating raiyat or under- 
raiyat. The old distinction of raiyats into 
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merit. Since then the first attempt at a new classification 
of rights was made in Act X of 1859. When Lord Cornwallis 
made the Permanent Settlement, he apparently intended 
to confer upon the raiyats an immunity against excessive 
enhancement of their rents and power was reserved to 
legislate in future for the protection and welfare of the 
tenantry. The matter was however lost sight of for more 
than half a century. In 1799 special powers were given to 
the zemindars to arrest a defaulting raiyat and to distrain 
liis crops summarily. These powers were abused and led 
to much oppression, but it was not until 1859 tjiat a remedy 
was found. ^Act X of that year conferred on the raiyats a 
right of occupancy in lands cultivated by them for 12 years 
and protected occupancy-raiyats from enhancement of rent 
except on certain specified grounds; the landlords' power of 
distraint was also restricted. This Act failed however to 
give the needed protection to the tenantry and after pro- 
longed discussion a new Tenancy Act was passed in 1885 
which provided that every raiyat who has held any land in a 
village for 12 years acquires thereby a right of occupancy 
in all the land he may hold in the village. The result has been 
that a proportion of all the raiyats in the province, varying 
from four-fifths to nine- tenths have occupancy-rights in their 
lands. In the case of such raiyats, enhancement by contract 
is limited to an addition once in 15 years of not more than 
one-eighth to the previous rents and a €ivil Court can only 
enhance the rent on certain specifir4 gi’ounds, and even then, 
only once in 15 years. Occupancy-rights are heritable but 
their transferability depends upon local custom. A small 
number of raiyats holds at fixed rates of rent and the remainder 
are known by the general designation of non-occupancy 
raiyats. The interests of the former class are both 
heritable and transferable. While the latter are more or 
less tenants-at-will, whose status corresponds to some extent 
to that of the Fuidihirs of Ireland. No raiyat can be ejected 
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except in the execution of the decree of a competent court 
nor can their rents be enhanced at shorter intervals than 
5 years. The raiyats have restricted powers of sub-letting 
and their tenants are termed under-raiyats/ ’ An under- 
raiyat's term cannot exceed nine years except with the 
consent of his superior landlord. 

The law relating to land-tenure as sketched above has 
no application to urhan areas. Land legislation in India 
was framed with a special eye to agricultural interests vrhich 
predominate all over the country.* In 
areas Calcutta and other Municipal areas to 
which the Bengal Tenancy* Act has not 
been extended by special notification in the Gazette, the 
general mcidents of tenancy are governed by the Indian 
Contract Act, the Transfer of Property Act, supplemented, 
in the absence of specific provision, by the rules of 
justice, equity and good conscience. In these tracts, the 
absolute proprietary right resides in the landlord. He 
may carve out his interest by creating a subordinate 
tenure but the tenant in* actual occupation has no statutory 
right beyond that stipulated for in the contract between 
Idm and his landlord. Custom and usage may however 
import rights and liabilities not inconsistent with the 
exj)ress covenants in the contract. The lessor^ may create 

IL . . . . ' 

* More than 56 millions of 71 yer cent, of the entire population of 
Bengal live by agricuiture. This is in marked contrast to the state of 
things in England, where the majority of the people live in big cities. 
In England, all the interests of busy life centre round the towns; in 
India, the whole outlook is agricult-ural and the state of the crops is 
the all absorbing question of life. The agricultural harvest dominates 
the fate of India, it is to this that the Government looks for its revenue^ 
the landlord for his rent, the merchant for his profits and the labourers 
and artisans for their wages. 

* A lease is a transfer Of the leasehold premises to be held by the lessee 
under the covenants and conditions expressed in the contract or implied 
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my interest in the lessee, sanctioned by the policy of 
law, within the limits of his own interest in the property,* 

A full owney in possession may demise land on any terms 
and conditions consistent with the policy of law. In the 
absence of a contract or local usage to the contrary leases 
arc transferable absolutely or by way of mortgage, but 
the original lessee does not cease, notwithstanding the 
transfer, to be subject to the liabilities attaching to the 
lease. The right of a lessee is heritable and is capable of 
being bequeathed according to the laws of testamentary 
and intestate succession. 

The city Calcutta has a revenue system of its own. In 
1698 the East India Company purchased 
talukdari right of Calcutta and the 
two adjacent villages of Sutanliti and 
Govindapur, subject to an annual payment of Rs. 1,195 
as revenue to the Great Mogul. The ground rent payable 
to the East India Company is revenue within the 
meaning of 21 George III, c. 70, and the High 
(k>urt in its Ordinary Original Civil jurisdiction has no 
power to interfere with it. There are many revenue-free 
tenures in Calcutta and lands lielcl exempt from assessment 
for 60 years were declared by the Act XXIII of 1850 to be 
valid hkUraj- The revenue-paying holdings in Calcutta are 
estates in the ordinary signification of the term. The pro- 
visions of Bengal Land Registration Act liave been extended 
to all lands, — though most of the fither incidents of estates 
in the mofassal do not apply to them. The Government has 
no proprietary interest in these lands, though it is entitled 
to receive fixed sums as revenue or quit rent. The proprie- 
tary right is vested in the actual holders of land. The tenure 
of land is of the nature of a freehold and though pMas are 


II. L. E., 12 CaU 327. 
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often taken from the Collector of Calcutta, they are not 
considered as muniments of title, ‘ 

The subject of riparian ownership and of rights in alluvial 
land calls for a passing notice in a coiintrv like Bengal where 
the huge torrents that descend from the Himalayas 
possess such enormous powers of disintegration that large 
tracts of land are sometimes washed away from one place 
and thrown up in another in the course of a single freshet. 
Regulation XI of 1825 contains rules for the determina- 
tion of claims (1) to land gained by alluvion or by dereliction 
of a river or the sea, (2) to island chars thrown up in 
the beds of rivers. Clause 1, sec. 4, of the Regulation 
runs thus : — When land may be gained by gradual 
^ „ accession whether from the recess of a 
river or of the sea, it shall be considered 
an increment to the tenure of the person to whose land or 
estate it is thus annexed, w'hether such land or estate be 
held immediately from Government by a Zemindar ox 
other superior landholder, or as a subordinate tenure by 
any description of under-tenant whatever ; provided 
that the increment of land thus obtained shall not entitle 
the person in possession of the estate or tenure to which 
the land may be annexed to a right of property or perma- 
nent interest therein beyond that possessed by him in the 
estate or tenure to which the land may be annexed ; and 
shall not in any case be understood to exempt the holder of 
it from the payment to government of any assessment for 
the public revenue to which it may be liable under the 
provisions of Regulation II of 1819 or of any other 
regulation in force; nor if annexed to a subordinate 
tenure held under a superior landholder shall the under- 
tenant, whether a raiyat holding a Maurashi 

Istimrari tenure at a fixed rate of rent per or any 

^ Gardner v. Fellt 1 M. I. A., 299. This paragraph is abridged from 
IMfitra’s J^and Diw of Bengal, 
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otlieD description of under-tenant liable by Ms engagements 
or by established usage to an increase of rent for the' land 
annexed to his tenure by alluvion/ be considered exempt 

The doctrine of payment of any increase of rent 

' ' incre m e n t u m to which he may be justly liable/’ It will 
be seen that this rule corresponds closely 
to the doctrine of incrementum latens^ which means an 
accretion formed by a process so slow and gradual as to be 
late^it and imperceptible in its progress. 

The law relating to island chars is contained in clause 3, 

_ , , section IV, ‘‘ When a char or island may be 

Island chars. ^ ^ “ 

throwm' up in a large and navigable river 
(the bed of wliich is not the property of an individual) or in 
the sea, and the channel of the river or sea between such 
island and the shore may not be fordable, it shall according 
to established usage be at the disposal of Government/^ 
But if the channel between such island and the shore be 
fordable at any season of the year, it shall be considered 
an accession to the land, tenure or tenures of the person or 
persons, whose estate or estates may be most contiguous 
to it, subject to the several provisions specified in the first 
clause of this section with respect to increment of land by 
gradual accession.” 

The above rules are subject to a very important proviso, 
introduced by courts of iustice in consonance with the 

* Where there is an acquisition of land from the sea or a river by a 
gradual, slow and imperceptible means,* th<Te, from the supposed necessity 
of the case and the difficulty of having to determine, year by year to whom 
an inch or a foot or a yard belongs, the accretion by alluvion is held to 
belong to the ovkuier of the adjoining lands {Per Lord Justice James in Lopez 
V. Madan Mokan Thakur, 5 B. L. R., 521). 

* In Khelat Ghandra Qhose The Collector of BJwgalpur (Civil 
nde 73 of 1864), Norman, J., said: “ Wo are of opinion tha,t the words ‘ at 
the disposal of Government ’ mean that the property in and absolutG right 
of disposal of the same is vested in the Government and not that the Govern- 
mont have merely a right to the revenue. The Legislature throughout 
the Regulation is dealing with the right of property in newly formed lands 
and not merely providing for the right to assess revenue upon them.” 
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general principles of equity and justice wBioli the •legis- 
lature requires them to follow {vide clause V, sec* 4, Regu- 
lation XI of 1825). That proviso may be briefly summed up 
thus : — 

Where land is formed on a diluviated but ascertainable 
site or where an ascertainable site is dis- 
covered by the recession or subsidence of 
waters, such land or discovered site belongs 
to him who has a subsisting title thereto.^ This is called the 
doctrine of ‘ reformation in situ ^ and it rests upon the 
principle thg^t in the contemplation of law land covered 
by water is the same as land covered by^ crops. The 
doctrine is thus set out in a work of great authority 
Hale, deJure Maris, p. 15. If a subject hath land 
adjoining the sea, and the violence of the sea swallow it 
up, but so that yet there be reasonable marks to continue 
the notice of it ; or though the marks be defaced, yet if by 
situation and extent of quantity and bounding upon the 
farm land, the same can be known or it be by art or 
industry regained, the sjibject doth not lose his property. 
If it be freely left again by the reflux and recess of the sea 
the owner may have his land as before, if he can make oat 
where and what it was, for he cannot lose his property of 
the soil, although it for a time becomes part of the sea, and 
within the Admiral’s jurisdiction while it so continues. This 
principle is one notf merely of English Law, nor a principle 
peculiar to any system <>£ Municipal Law, but it is a 

1 5 B. L. R., 521. Ill this case, the plaintiff continued to pay the 
original revenue for the entire <iatate, although a great portion of it had 
been diluviated and when the land reformed on its original site, he merely 
recovered what he had been paying revenue for all along. Had he receiyi^d 
from Government any abatement on account of the diluvion, ho would not 
have been entitled to recover the re-formed lands (19 W. R., 89). Where, 
however, a purchaser bought the estate itself and the diminished area was 
a mere matter of description at the sale, and the purchaser contmued to 
pay the revenue oiiginaliy assessed on the estate, he was held to be entitled 
to the re-formatiou (21 W. R., 115.) 
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priiicipie founded in iinitersal law and justice ; that is to 
say, that whoever has land wherever it is, whatever inay 
be the accident to which it has been exposed whether it 
be a vineyard which is covered by lava or ashes from a 
volcano or a field covered by the sea or river, the ground, the 
site, the property remains in the original owner/’ 

Under the law of India, the ownership of the bed of a 
navigable river is vested frima jade in the 
^^orrivers?^^ Government as trustees for the public/ 
The foreshore of a tidal navigable river 
belongs to Government/^ When the river ceases to be 
navigable, the foreshore is the property of the riparian pro- 
prietors. Thelbeds of small and shallow streams and of 
rivers above the point where they cease to bo navigable, 
primA fade belong to the riparian proprietors ad medium 
filum aquee, i.e*, as far as the middle thread of the stream/ 
The foreshore and bank of a noii-navigable river belong 
to the riparian proprietors. 

Private riparian rights may exist in a tidal navigable 
liver subject to and controlled by the public right of naviga- 
tion. They are the same as riparian rights in non-navigable 
streams.* These rights are natural rights inherent in the 
riparian soil. The Government is the owner of the soil of 
the sea within a distance of three miles around the coasts 
of British India,’^ The soil of the beds of bays, gulfs and 
estuaries primd fade, belongs to Governnit^it.® 

There are a few other rights connected with land in 
Bengal which may be briefly noticed, 
in Service-tenures (chakran) are found in 
some parts of the country, being a remnant 
of the old system under which public officers were paid by 
grants in land. Somewhat similar are the Ghatwali^ 

V 6 Moo. Ind. App., 267. * I App. case, 662, 

^ 6 Moo. Ind. App., 267. ® I- 2 Bom., .10. 

b. 11., 17 ind. App., 62. « L L. R., 2 Bom., 19. 

^ See Rog. XXIX of 18U. 
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tenures in Birbliuin and elsewhere^ granted for guarding the 
mountain passes against the Mahratta and other invaders. 
Leases of land whereon dwelling-houses, manufactories, or 
other permanent buildings have been erected, or whereon 
gardens, plantations, tanks, wells, canals, places of worship 
or burning or burying grounds have been made or wherein 
mines have been sunk, enjoy special privileges and may be 
protected by registration against a revenue-sale.^ A Kha$ 
Mahal is an estate owned by Government. Small portions 
of waste land, situated within the limits of permanently- 
settled estates belong to the proprietors of such estates 
but there are large tracts of waste land in parts of Bengal 
and Assam which belong solely to Government. There 
are in .India, as in England, incorporeal rights in land ; 
but, owing to the much less artificial state of the law of real 
property, these rights, in Bengal at least, are not by any 
means varied or intricate. Jalhar or the right of fishery in 
all large natural w^aters in a zemindari belongs to the zemin- 
dar. The right of fishery in all but the largest rivers has 
generally been alienated by Government to private persons, 
having been included in the assets on which the permanent 
settlement of estates was based but in some cases the fishery 
itself is a separate estate. Where the Government grants a 
right of fishery, the grantee can follow the shifting river so 
long as the waters form part of the river system with the up- 
stream and down-stream limits of his grant (Raja Sreemth Roy 
V. Dinohundhu Sen). ^A tsettlement of a jalhar does not 
necessarily involve a right to the soil. Evidence of facts and 
circumstances may, however, be given to show that the settle- 
ment of a jalhar conveys the right to the soil.- In tai^ks the 
right of fishing vests in the owner or occupant ; in the Bay 
and large rivers fishing is free to all. Banhar or the right 
of cutting wood in jungle, or waste land is often enjoyed by 
the raiyats of cultivated land in the vicinity. 

^ S(}cs. 37 and 43, Act XI of 1859. « I. L. K., 10 Cal., 50. 



CHAPTER II. 


History of Land Revenue prom the beginning of the 
Hindu PERIOD to the Permanent Settlement ( 1793 ). 

The term ' land-revenue* may be broadly defined as the 
^ amount of money or quantity of produce 

Definition of land- 

revenue, as distin- payable to the btatc by persons in occu- 
guished from rei^. otherwise interested in, 

land.' Modern terminology draws a line of distinction 
between revenue and rent. Revenue is used to denote the 
tax imposed by the State upon the owners of land 
and rent is used to designate the amount payable by a 
tenant of land to its owner or in cases in which there are 
two or more degrees of subinfeudation, to the owner of 
the next higher grade of interest. Rent is essentially in 
the nature of a price payable for the use and occupation of 
land, while revenue partakes of the character of a royaltj^ 
payable by persons interested in land, whether in actual 
occupation or not. A considerable confusion of ideas pre- 
vailed on this subject during the Hindu and Muhammadan 
periods, as well as during the earlier Briljjsh rule ; and the 
precision of terms just referred to^ is a comparatively recent 
development. The first attempt to differentiate revenue 

^ It includes the money or produce payable to Government by the 
actual occupier of the soil in cases in which there is no intermediary 
between the two. When the paramount title of the State carrying with 
it the right to receive revenue and the proprietary right to receive rent 
imite in Government, the proprietary interest becomes merged in the i)ara- 
mount title and rent in such cases becomes revenue. There is however 
one exception to this general rule. Farmers of estates, the property 
of Government, are treated as tenure-holders who pay rent while the 
farmer of an estate which belongs to a recusant proprietor, takes the 
place of such proprietor and pays revenue. 



from rent is to be found In the change of nomenclature 
adopted in re-enacting Regulations 11 and III of 1793, when 
the term '' revenue ' ’ was substituted for ’ ' rent ami 
henceforth the words were used in different senses. At one 
time the tendency was to regard the ruler as the ultimate 
landlord or owner of the soil; and revenue was then syno~ 
nymous with rent. But the Permanent Settlement having 
conferred the proprietary right on the zemindars, divested 
the State of its status of a land-owner and it is impossible 
now to say that the revenue payable to Government is rent 
due to it as* the proprietor of land. The utmost that can now 
be said is that the land is hypothecated to iGovernment as 
an ultimate security for the revenue assessed upon it. There 
are no doubt cases in which Government is tlie immediate 
owner of the soil, as for instance all waste and unoccupied 
land but the extent of such land is small, compared with the 
total settled area and the only function which the Govern- 
ment now exercises as a landlord is to promote the general 
well-being of the landed classes by making advances to culti- 
vators to sink wells dr effect other improvements on their 
holdings or to meet agricultural exigencies and by sus- 
pending or remitting the demand for revenue during famine 
or seasonal calamities. For all practical purposes it may 
be said that the proprietary right vests in private persons 
and not in the Q:own and in this view of thixags the land- 
revenue is a tax on agricultural income— a contribution to 
the State out of the surplus profit of agriculture, just as the 
income-tax is a contribution out of the proceeds of other 
industries and occupations. In an agricultural country like 
Bengal, land^revenue forms a most appropriate sdur^ of 

income to the Stated No other impost would perhaps con- 

^ ^ ^ ..... 

^ The place which is occupied by the land-tax in English finance is 
very small, the receipts amonntingto less than one |)cr cent, of tho: total 
pubH^ income, whereas in Bengal the land -revenue roheiptfi form nxpre 
than 15 per cent^ o 
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stitute a more suitable or more efficient substitute. It is 
acquiesced in most readily tliroughout the country as part 
The merits bf the oi the natural order of society and this is 
land revenue impost. important test of sound taxation.^ 

In comparison with other known forms of taxation, it has 
merits which should not be overlooked. As the impost 
seeks to tap the profits on the staple industry of the country, 
it does not entail enhancement of prices or diminution of 
general consumption. In Bengal where the present tenancy 
law provides a safeguard against improper enhanceinent of 
rent, it falls bn that part of the produce whifeh goes, not 
to the cultivators but to the intermediary rent receiver. 
Even in respect of the latter it is a charge the burden of 
which was discounted at the time of the Permanent Settle- 
ment. It would not therefore be expedient that a lorm of 
revenue which has these merits should be exchanged in any 
wholesale manner for other kinds of taxation involving 
unpopular and inquisitorial methods. 

The history of land-revenue during the early British 
period is a comparatively obscure chronicle. Historians while 
recording the triumphs of British arms and diplomacy, 
seldom refer to the achievements of men like Shore, Grant, 
Holt Mackenzie, Duncan, Munro or Thomason who have, 
by their labours in the department of land-revenue, 
profoundly influenced the daily life and destinies of the 
millions who form the backbone o& the population in India. 
Another serious drawback to the study of Indian land-revenue 
is the mass of vernacular technical terms with which the 
literature on the subject is loaded. It is no wonder therefore 


^ The essential requirements of a good tax are (i) that the people 
shonki be aboustomed to it ; (ii) that it should be collected with the 
minimum risk of oppression on the one hand and evasion on the other. 
The land-tax as collected under the British revenue Systeni fulfils both 
the6e;.conditions^ . . 
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that , the history of Indian Mnd-re venue fails to present any^ 
attractions to the average Englishman. Moreover, the 
system of land-tenure in Great Britain is so radically different 
from that which prevails in this country, there is so little in 
England corresponding to the peasant holdings or to the 
cadastre of continental nations, that an English enquirer 
approaches the land problems of India from a standpoint 
even more remote than that of the inhabitants of the rest 
of Europe. It is therefore most diflicult to provide, parti- 
cularly for the English student, a conspectus of Indian land- 
revenue administration which within a small compass, shall 
be at once lucid and accurate. # 

The rights in land are so closely bound up with the 
Under the Hindu revenue payable for it, that much of the 
wild ^^from^on'e^ contents of this chapter has been neces- 
of ^he %oduce^of anticipated in the last. From very 

land. ancient times it "was customary for the 

Hindu kings to take a share of the produce of the land, and 
in a society almost wholly dependent upon the cultivation of 
the soil, this agricultural impost formed the chief source of 
revenue, the collection and management of which was in 
consequence a matter of the first concern and importance 
to the Government. We have seen that the share varied 
from one-eighth to one-sixth, according to the difference of 
the soil and the lal^ur necessary to cultivate it and might 
be raised even to one-fourth in times of war or other emer- 
^gency. Though the sixth became a traditional sharC) the 
growing requirements of States in a perpetual condition of 
warfare, often pushed it beyond this limit, sometimes to the 
extent of one-fourth. Judged according to modern stand- 
ards,^ this assessment seems to be moderate enough at first 

1 ‘‘Indian landlords of the present day not uncommonly take 
from their tenants one-half of the produce of such crops as are raised 
ndthout expenditure on irrigation or manure. Fuller *8 Empire of India,, 
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d gilt but on closer examination it will be found tliat it 
did not exhaust the demands of the 
State and . really represented little more 
than a charge for the royal privy purse. 
No public works, army or police had to 
be maintained out of it. Tiie army and 
the police were supported by contingents levied under the 
Feudal system. The tanks, bathing places, and otlier public 
works Avhich excite the admiration of the modern world 


This share was 
C'.'iciusive of other 
special demands, 
i;uch as charges for 
the maintenance 
of armies, public 
works, etc. 


vvere made mostly by gratuitous labourer by labour fed 
at the expense of the people of the neighboivrhood. 


The revenae wuis generally levied in Icind and the king's 
^ share of the produce w^as collected at first 

venue was levied by the actual division of the grain heaped 
on the threshing floor, but later by a 
simple process of appraisement based on an estimate of the 
standing crops.^ This crude method of realising the bulk 
of the State income appears to have been practically the only 
method in force throughout India until the sixteenth century 
of the Christian era. In the priniitive*stages of society wdien 
money is scarce, the payment of rent in kind offers many 
advantages. It does awm-y with the necessity for making nice^ 


Produce and 
cash payment com- 
pared ; the advan- 
tage and disadvan- 
tages of the two 
systems. ■■ ■■. 


calculations of the cost and profit of 
cultivation, or of the productive powers 
of the land. By a self-acting inachinerv, 
it provides an insurance against the vicissi- 
tudes of the season and eliminates the 


effects of a total or partial failure of the crops; for, in 


' Baden Powell thug describes the later process. In order to 
save the trouble of dividing and this was perhaps a stop to^vards the dis. 
eolution of the system— -a method' of estimation w'^ould be alio wed : a prac- 
tised eye looked at a field and judged, “ the reaping of such a field will give 
so many maunda of grain, of w hich so many go to the King ’’ and the otii* 
cers took that amount of grain, whether more or less than W'as actuall> 
harvested (land Systei^ British India, Vol; I, p. 261>). 
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lean years there is little to divide and thus revenue relief 
follows automatically. Under this system, there is no 
necessity for any provision for the enhancement or 
reduction of rent on the ground of rise or fall of prices: 
for, being a share of the gross produce, the rent adjusts 
itself to the fluctuations of the agricultural market. In 
the days of imperfect communications it is no small ad- 
vantage to the cultivator to be spared the trouble and 
expense of carrying his produce to a suitable market. But 
as population grows and cultivation extends, as the ad- 
ministrative machinery becomes more complex and attains 
larger dimensions, the collection of the revenue in kind 
becomes a task of increasing difficulty. Unless the process 
of appraisement or division of produce is actively super- 
vised,. the peasantry conceal or make away with the grain 
and local collectors, on their part, cheat both the peasant 
and the treasury. On the other hand, the expansion of 
trade and the improyement of communications remove 
the more serious drawbacks of the system of cash rents. As 
the circulation of cojn is quickened, as easier means of 
access to trade centres is provided, the cost of carriage is 
diminished and prices are pushed up in the locality. \he 
way is thus paved for* the substitution of cash rent for the 
king’s share of the produce.' Sir Bampfyide Fuller thus 
accounts for the transition from produce to cash rents in 
India. “ The m8re varied and the more coltly activities 
of the Mahomedan rulvs needed cash for their indulgence ; 


' Baden Powell remarks “ Grain-rents are both and 'useful 

in certain cases and in the early stages of society. If for instance in out- 
lying and precarious tracts crops are liable to loss by flood or draught, or 
locusts or wild beasts, the tenant who had to give only fraction of the grain 
—actually produced and garnered, re|cives a practical reduction in bad 
years. But in other places where this i^bund does not exist, other objec- 
tions come to light— fraud and concealment on one side, overestimate 
and extortion on the other and the loss to the tenant of a riselin value 
(Land Systems, p. 656.) 
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paymeBts kind were converted into payments in money 
and under the pressure of ever-increasing expenditure their 
amounts were enhanced until they left but the barest pittance 
to the cultivators,^ 

The early Pathan sovereigns of India appear to have 
maintained intact the revenue system of the Hindus 
which continued until the time of Slier Shah (1540-1545 A.D.), 
He attempted to introduce a regular system of assessment 
and collection ; but did not live long enough to carry his plans 
into effect. The first- systematic attempt for the substi- 
tution of cash for produce payments was made in the 
reign of Akbar with the help of his minister Todar Mall (1571- 
Fifst attempt to 82 A,D.), In its inception, it was a settle- 
ment of the revenue in kind but after a 
few years it was revised in favour ’of a 
cash assessment.^ It was, however, 
optional with the tenant to pay his 
rent in cash or kind. One-third of the average gross 
produce was adopted as the basis of assessment and 
the rates were fixed by calculating, the price of staple 
food crops on an average of the previous nineteen 
years."* This period vras selected, because nineteen years 


substitute cash for 
produce-rents made 
in the reign of 
Akjiar with the help 
of his minister, 
Todar Mall. 


’ The Empire of India, p. 335. 

* It was Timur who for the first time allowed a choice btifcween cash 
and produce rent, but as ho left India the year after he invaded it and never 
returned, his systiSm could scarcely har^e had any pn^dioal operation. 

^ i*hillips says that Todar Mall’s aim was to substitute a money 
rev^enue at a fixed rate for a revenue in kind Varying with the crop. But 
although one of the main features of the settlement was the change in the 
mode of paying the revenue, this mode was not obligatory and the old 
methods might still be continued at the option of the cultivator. The 
cviitivator might choose to pay either in kmd or in money but ho was bound 
to make his choice of the two methods and to adhere to one of them. (Law 
of Land Tenures in Bengal, p. 72.) 

* The rules of commutation oidbodiecl in the Bengal Tenancy Act 
(Act VIII of 1885) provide an average of ten years. Todar Mali’s longer 
average seems to be a safer basis of calculation, as all the ordinary varieties 
of good and bad seasons are expected to come round during a cycle of 19 
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being a cycle of the moon, the seasons were supposed in ti|is 
time to iindergo a complete revolntion. The revenue-officefe 
'A'lio wertj cloficly supervised, had the power of reducirig rent; 
on account of failure of crops or other calamities of the season 
;ind considerable elasticity in the collection of revenue was 
1 - lowed in bad yeann^ The rules of coTomutation werf‘ 
occasionally revised according to market-rates. 

Todar Mall was a great financier and eminent revenut^ 
authority and his name has conie down 
to posterity as a guarantee for sound 
assessment. TIis great settlement of tlie 
revenues of .Bengal, Behar«aiid Orissa (.1582 
A.D.) was the earliest sy?jtematiG assess- 
ment known to have been made in the 


Todar MalTs 
Revenue Settlement 
was the earliest 
systematic assess - 
nent and formed 
“he l>asis of the 
evenue policy of 
subsequent Govern- 
ments. 


provinctv and formed the basis of hlie 
■e venue policy of successive Governments. As far as 
■■echnique was concerned, the first step taken. toward.s 
■dfecting an accurate assessment under Todar Mall’s system 
vas to make a comprehensive survey of land and establisli 
‘tra uniform standard* of measurement. The principle of his 
settlement was to ascertain the produce of each field and to 
-ake. as revenue a share estimated by different authorities 
it one-third or one-fourtli. The land was divided into three 
classes according to its productive powers. Pulej or land 
cultivated for ev^ry harvest and never allowetf to lie fallow, 
paid the full demand every year. Perauti or land which had 
to be left fallow occasionally in order to recruit its powers 
was charged only when it was under cultivation.''* Checker 
or land which had lain fallow for three or fbiu’ years in 
■ onsequence of excessive rain, inunilfitron or other cause paid 


' Fifth Reixirt, Vol. 1, p. 381. 

‘ In Bengal, no maimro is used nor rotation of crops 
The only preventivo resorted to against exhaustion of the soil is to let 
the land lie fallow at intervals. The result of njodern resoarches gpe.s to 
ahow that, where space is amijle and the us© of manure 
is ho .sounder method of cultivation. 
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in. the first year, three-fifths in the second year, 
four-fifths in the third and fourth years and the full rate n\ 
the fifth year, Ban/jar or land which w'as left out of cultr 
vation for five years or more, was assessed at rates still more 
favourable. Toda-r Mair.s assessment which works out to 
al;)Out Ee. 1-8 per acre, appears to have beeri made after tin; 
most careful enquiries as to the actual produce. 

In the central parts of the empire IVKlar Mall's setth- 

Todar Mali’s set- precedctl by a. complete surve-. 

tlement compared of every field and the |.>reparation of 
with the Permanent , , / . 

Settlement of 1703, schedule setting iorth the produce ot eacli 

* bigha of land. Tn these respects it col> 
pares favourably with the Permaneut Settlement of Berman 
wliich was carried out without a survey, without a detailed 
valuation of land or accurate information aS)out its procluct 
Ihifortunately, however, Bengal being an outlying provim..e 
of the Mogul empire was not measured and Behar was oidy 
partial!)’ »su!.‘veyed. So far as these provinces arc conceriwd, 
the assessment was made on the basis of t.he reports of village' 
ace-oiintants and cannot be said to have*bomc aiiy ascertained 
relation to the produce of the soil. Such as it was, liowevei . 
:t liirnished a model for all subsequent Mogul settlements 
and practically of the decennial settlement also. 

Todar Mali’s settlement was made with the raiv ats direot 

Todar Malts for a term of ten yea]^s.^ Assessments 

settlement way were made liable to decennial revision 

made direct with . • ,* 

the raiyats and was with a view to secure an increase of 
dahle to decennial ■! 1.1 * i i* * 'l 1 1 v 

revision. Merits of t’ovenuc and this has luniished ground tor 


tne system. the argument that the policy f)f the Mogul 

^idimnistration taxed^ to It can scarcely b(; 

contended that all improvements are entitled to exemptioTv 



^ Fifth Report, Vol. 1, |>. lOtb Phillips observes : On the whole it Ciiir. 
hardly be doubted that, for whatever reason, the ciettleiaent of Today .MaJj 
was an .attempt to return to the old Hmdu ,system»pts. far as getting rid of 
the zaipindars was concern (Law of Land Tenures in Bengal, p. 78 .) 



70 land systems in benoal and behak. 

from aSsSessment but it is a well recognised principle that 
increments resulting from the expenditure of private labour 
or capital should not be taxed. The defect in the policy of the 
Moguls was that it drew no distinction between improvement 
effected by private enterprise and improvements due to 
causes unconnected with the individual, which may aptly 
be termed “ unearned increments.’’ If the merits of any 
reform are fairly judged by results, the revemie system named 
after Todar Mall must be held to have proved beneficial to 
the raiyats and just to the State, seeing that it lasted without 
material variation for more than a century, during which 
time cultivation flourished and the tenantry, attained a high 
degree of prosperity.^ 

Under Todar Mali’s assessment, the revenue of 

The increase of Subha of Bengal amounted to 

land-revenue from Rs. 1,06,93,152.*'^ The assessment was 
Todar Mall’s time , . , , • i 

to that of Alivardi- enhanced by the successive Mogul (xov- 

khcin, • 

ernors of Bengal, the increase being due 
partly to territorial acquisitions, partly to ahwahs or propor- 
tional additions to th6 original assessment of Todar Mall and 
partly to the taxation of newly cultivated or improved 
lands. In 1658 Sujakhan increased the assessment to 
Rs. 1,31,15,907. The subsequent impositions of Jafiierkhan," 
)Sujauddin;‘ and Alivardi amounted to an increase of about 

^ Ib is said thal the insfcitutes of Akbar continuod in \ise until, tlio 
time of Bahadur Shah, 17^7-1712 A.D. (Appondix No. 10 to Shore’s 
minnte of 2nd April, 1788.) 

® l^fth Keporfc, Vol. 1, pp, 103, 189. 

3 J'affierkhan confined and pub aside the zemindars and others who 
stood between the Government and the cultivators and collected the 
revenue direct from the raiyats. He employed Hindus only as collectors, 
many of whoin subsequently developed into zemindars. His exclusive 
omployment of Hindus goes a long way to account for the fact that on the 
accpiisition of the Dewani in 1765, the .English found all the zemindars to 
bo Hindus, though the Oovernment was Mahomedan. 

* Sujauddin set at liberty the zemindars who were iihprifloned 
by his predecessor. His Subadari was considered as the ora of good goyern^ 
'imontw '. 
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33 per cent, on the assessment of 1658, while the increase of 
the zemindar’s exactions from the raiyats could not have been 
less than 50 per cont.^ By 1765, when the British acquired 
the Deward or financial administration of the province, 
the nominal revenue had risen to 312 lakhs, though it 
is doubtful whether so large a sum w'as ever actually 
realised." It should be borne in mind that these figures are 
not wholly reliable and do not furnish any safe basis of com- 
parison as to the standard of assessment which was in force 
from time to time. The taxable area varied greatly at 
different periods, as districts were added at one time and lost 
at another. The items included under the designation of 
land-revenue also varied and were at different times disguised 
by the inclusion or exclusion of abwabs and a variety of Ideal 
taxes known in the aggregate as sayei\ Another important 
point to remember is that the area under cultivation and the 
population were much less during the Mahomedan period 
than now, while the purchasing power of the rupee was 
then twice or thrice as great as that of the corresponding 
coin of the present day.*^ The insult was that during 
the Mahomedan period so much in the aggregate was 
taken by the State as to leave no margin which would 
give a selliug value to the laud, beyond that of the crop 
upon it.* 


^ Shore's Minute of 18th June 1789, 41. 

^ According to Shoro, there is no proof that this amount of 
revenue was over actually realised. Even if it were realised for a year or 
two, the country was then incapablo of bearing the assessment permanently. ^ 
(Miimto of 18th June, 1789, pp. 47 and 77.) 

^ In the Punjab, the United Provinces and Bengal, for instance, the 
assessment of Akbar was calculated to form the equivalent of some 4*8 
million tons of wheat, while the present assessraeiit of the same area cor- 
responds approximately to 1*9 million tons. [Vide Prinsep's useful 
Tables, Chap. I, p. 77 ; Blochmanivs Edition of Ain-i-Akbari, Chap. 1, 
P‘02,) 

* HunterV Introduction to Bengal Records, p. 27. 
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The collection of land-revenue by the later Muhammadan 

The growth of gOTernors became a disorgamsed scram- 

farming which ble fot* the greatest amount of income 
marked the decline _ 

of Mogul revenue winch could be wrung irom the Jana, 
administration. revenue administra- 

tion of the Moguls is the excessive growth of the system oi 
farining which marked the latter days of the Empire after 
the death of Aiirangzeb. The system of farming the 
revenue for a fixed sum is usually the resource of a Govern- 
ment in its decline. It saves the trouble of local control 
and offers many other advantages. As the authority of the 
Mogul emperor grew less and less, the local governors 
of Bengal became more and more independent of the 
Court at Delhi. They also became careless of the details 
of adfiiinistration, and the official organisation for the 
control of land-revenue disappeared. The fanners became 
masters of the situation and were allowed, on payment 
of the stipulated sum, to appropriate the revenue to their 
own use and profit and to do as they liked with the 
tenants. They were not slow to take advantage of the 
weakness of a tottering administration and fortify their 
position till they developed into great landlords, whose prc" 
tensions gradually extended to the ownership of the soil. ^ ^ 

On the 12th August 1765 the Emperor of Delhi assigned 

The grant of the India Company the Diwani oi 

Diwani to the East Bengal, Bchar, and Oiissa (which at the 
India Company. comprised the district of Midnapur 

only) and this was the foundation of British revenue 
jurisdiction in these provinces. ‘"Diwani"’ means the 
office, jurisdiction and emolument of the Dhvan, an officer 
charged with the collection of the revenue and invested 
'with extensive powers in all civil and financial cases and 


^ In the majority oi’ cases, revenue farmery doveiope<i into 
Jjut in rare in^staaces they retained nofJiing hxrfc overlord 
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the grant of the Diwani had the effect of transferring the 
contto] of the revenues from the Mogul Government to the 
East India Company,^ When, as a result of the grant of the 


The initial diffi- 
culties of the East 
India Company in 
administering the 


Diwani, it became necessary for the Com-* 
pany’s servants to undertake the ad- 
ministration of the land-]*evenue, thev 


revenues. 


were placed in a situation of no small 


diffieulty and eini'jarassment. In fact, their position was al- 
together unique in history. ilaviug])een occupied soleh^ in 
the pursuit of trade, they were no doubt skilled in questions 
of commercial investment but were wholly jgni^rant of the 
conditions of iand-boiding in Bengal and were altogether 
iackiiig in any experiemic of revenue admi nistration 


Asvsessment was more or less speculative as the system of 
administration which existed i.n the coimtry was m>t a system 
of written rules and plain principles, which they could learn 
by careful ap])licatioo. The difficulty of realising tiie re vemie 
had been greatly increased by a famine of unprecedented 
severity which decimated the population in 1770. Except 
Iragmentary and for the most })art unreliable lists of 
estates with their nominal revenue rolls and indiilorent 


accounts of past collections, there w^ere no records of previous 
assessments, defective as they were. The country was over- 
run by farmers who screwed as much as they could out of 
the tenants. There was no survey, no staff of experienced 
native subordinates. The old revenue Tigency had fallen 


into decay and there w'^as only a slmjil and wholly inadequate 
•staff; of English district officials Avithoiit any knowledge 
or experience of the :indige.nous land-revenue systems. 

Todar Mall hs svxstem of assessment, as revised in 1685 
and 1750, \vas in force when the English assumed the control 


’ Tlw Committee of Greuit in their prooeedingvS of the 20th August 
^72, say : Thiv Diwiiii may be considered as composed of two branches- 
(f) the collection o;f the revenue, (2) the administration of justice in Civil 
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of the revenues of Bengal. In theory the assessment was 
based on a measurement of the cultivated area and 
classification of soil But no survey was carried out in 
Bengal and other outlying provinces and large areas were 
let out in farm to amils or revenue collectors, who as 
observed before, were apparently left to make their own 
arrangements regarding assessment and collections; This 
accounts for the absence in Bengal of any village agency, 
which has from the very beginning of British rule seriously 
hampered the efforts of Government to regulate agrarian 
relations. At first no attempt was made to conduct the 
administration by British oiBcers and for tsome time no 
interference with the native officials was contemplated. 
Motives of policy, natural but shortsighted, prompted Clive 
to leave the actual administration in the hands of the old 
Bengali functionaries, to be carried on in the name of the 
Subahdar. In 1767 Clive Avroteto the Select Committee 
We are sensible that since the acquisition of the Diwani, 
the power formerly belonging to the subahdar of these pro- 
vinces is totally, in f^et, vested in the East India Com- 
pany ; nothing remains to him but the name and shadow of 
authority. This name, however, and this shadow, it is 
indispensably necessary that we should venerate. To 
appoint the Company’s servants to the offices of Collectors 
or indeed to do any act by any exertion of the English power, 
would be throwing off the mask and declaring the Company 
the subahdar of the province. Foreign nations would imme- 
diately take umbrage at this.” Ka}m has commented 
severely on this policy and characterised it as an attempt 
on the part of the Company to ‘‘gorge themselves on 
the rev^enue, leaving the responsibility.” It seem^s however 
that it was with no desire to shirk responsibility, that the 
Subahdari staff was let alone but in a perfectly genuine belief 
that native rule w^as the most|expedient and politic. 
Company had only a} small ; staff of merchants and writers 
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bareiv enough to manage their commercial transactions and 
quite unequal, as Mr. Verelst wrote, to civil administration. 
No change was made in the existing system till 1769 
when supervisors were appointed to 


At first the com- 
pany made no chan- 
ges in the existing 
system of revenue 
administration but 
in 1772 Warren 
Hastings reformed 
its essential charac- 
ter by converting the 
company’s writers 
into collectors of 
revenue. 


superintend the collection of revenue by 
the Bengali officers of the former regime. 
But central control is of no mse when the 
local agency is defective. The old Bengali 
staff had so deteriorated under the corrupt 
and feeble government which marked the 
decline of the Mogul Empire that this 
well meant supervision proved ineffective 


and in 1772 the British Government was compelled to under- 
take the direct administration of the revenues and the 


district supervisors were converted into Collectors^ Very 


shortly afterwards Warren Hastings was appointed Gov- 


ernor-General and he at once set on foot measures for 


transforming the Company’s merchants and writers into 
executive officers. At first the staff was small and 
various experiments were tried, now of posting Col- 
lectors to each of the districts, now of locating 
them in groups at certain important centres to form revenue 
councils or committees. No new land-revenue policy was 
introduced but an attempt was made to secure a better 
control of the collection by concluding a. cjuinquemiial settle- 
ment, for the most part, with farmers offering the highest bid.^ 
It was believed that the natives '?)f the country were better 
informed of the valu (3 of lands than their rulers and that few 
would engage to pay what they could not find means to 
discharge.*^ Experience showed this to be a mistake. 


' Under these arrangements, many of the existing zemindars wei'e set 
aside. The ooinplaint of the dispossessed zemindars reached across the 
seas to the House of Commons and attracted the notice of tho home autho- 
rities, It was soon found necessary to restore the zemindars and annual 
leases were accordingly issued to them. 

■^ Shoro V Minute of 18th Juno 1789, p. 95. 
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Successive short- 
term settlement. 


Ignorant of the real capabilities of the country and incited by 
the hopes of profit formerly realisable under a Government 
which took no notice of oppression or extortion practised in 
collecting its own dues, speculators readily 
agreed for sums which they found them- 
selves unable to pay when the time for 
payment came/ The remissions and irrecoverable balances 
under the farming vsystem exceeded two and a half millions 
srerling/' After the expiry of the quinquennial settle- 
ment in 1777, annual settlements were made for several 
years. The iVmipany/s government were however Btrongly 
impressed that such settlements were injurious to the land- 
holders and their tenants, disconraging to all improvements 
of agficultiii'c and consequently inimical to the general 
prosperity of the country. The evils of the system were 
thus set forth by the President in Council. 

fanner who holds his farm for one 
year only having no interest in the next, 
takes what he can with the hand of rigour ; which even in 
the execution of legal claims is often equivalent to violence. 


■He is under the necessity of being rigid and even cruel ; for 
what is left in arrear after the expiration of his power, is at 
best a doubtful debt, if even recoverable. He will be tempted 
to exceed the bounds of right and to augment his income by 
irregular exactions and by racking the tenants, for which 
pretences will not bif wantiag, where the farms pass annually/ 
from one hand to anothec’. * What should hinder him ? He 
has nothing to lose by the desertion of the inhabitants or 
the decay of cultivation. Some of the richest articles of 
tillage require a length of time to come to perfection. The 
ground must be manured, banked, watered, ploughed a.nd 
sowed or planted. Those operations are begun in one >season 
aiid cost a heavy expense, which is to be repaid by the crops 


r Haringtoirs Atialysih, Vol. 11,. p. 58. 

Mi))/ History orLndia, VoU IX, p. 13, Bdv IBlO. 
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of the succeeding year. What farmers will either give 
encouragement or assistance to a culture of which another 
is to reap the fruits i The discouragements whieli tiie 
tenants feel from being transferred every year to new laruh 
lords, are a great objection to sucli short leases. They 
contribute to injure the cultivation and dispeople tlie lands. 

In 1781 was pasvsed Pitts’ India Act wlxicli ordered an 
. ^ , enquirv into the complaints of the dis^ 

In 17S4 detailed , . , ‘ , 

enquiries ordered possessed zeinindars ami directed tlie 

^a^^Permanenfc Company to take stops '' for settling and 
Settlement of establishing upon princiiiles of moderation 

revenue. ^ ^ ’ 

#i and justice, according to the law^s and con- 
stitution of India, the permanent rules by wdiich the tributes, 
rents and services of the Rajas, Zemindars, etc., should be in 
future rendered and paid to the united company.'’ *ln fur- 
therance of these provisions, orders w-ci'c transmitted to (l(‘V- 
ernment in India for making an enquirv' into the condition 
of landholders and for the establishment of ])ermanent 
rules for the collection of revenue, founded on the local laws 
and usages of the country. The Court of Directors at the 
same time expressed their opinion that it would be most 
in accordance with the spirit of the Act to fix a pei rnanent 
revenue oil' a review of the collections of former years^ 
and that the settlement should in every practicable instance 
be made with the zemindars, rules being at the sa/nie time 
made for maintaining the rights of other classes according to 
the usages of the conntry. The^sel^leinent wuis to be made 
for ten years and When it wa>s completed, all the papers 
were to be sent to the Directors to enable them to form 


' Badon Powell is, however, of opinion (.hat the Act did nob 
in any ^vay direct a pcrmanciit sottlement to bo made, as is sometimes 
supposed. It only sought to put an end to injustice to the zemindars and 
to repeated changea—now farms—now annual leases in the roveaue 
managemont. It was not till six years afterwards that the settlement 
was proposed to be made permanent. » 
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a conclusive and satisfactory opinion, so ai^ to preclude 
tlie necessity of further reference or future change.’' 


Lord Cornwallis was appointed Governor-General to 

carry out these instructions. He arrived at Calcutta in the 

autumn of 1786 and with him came Mr. (afterwards Sir) 

John Shore, newly appointed to the Board of Kevenue — two 

persons, who more than any other, were instrumental in 

introducing the zemindari settlement^ in Bengal, a measure 

The results of which has powerfully influenced for weal 

enquiries emodied for woc the destinies and daily lives of 
in Sir John Shore's . ; ■ 

famous minutes millions of human beings. On their arri- 

of 1 4 88 and b89. val they instituted the most careful and 
elaborate enquiries regarding the past and present con- 
dition of land-tenures in Bengal. The results of these 
enquiries are embodied in Shore’s famous minutes of 1788 
and 1789* 'which will always remain as enduring monuments 
of his ability and statesmanship, his mastery of revenue 
problems and soundness of judgment. 


The two main 
issues before Govern- 
ment. 


The question before the Government 
practically resolved itself into two main 
issues : — 


(I) Who, among the various rival candidates, were 

the persons best entitled to settlement ? 

(II) What should be the term of the settlement 1 

As regards tlie'first point, it was found that there were 
different classes of claimants. Of these, 
BCTigafzeinindaM* the most eligible were the zemindars who 
were of widely different origin. The 
first class of Bengal zemindars were territorial chiefs 


* While advocating a settlement with the zemindars. Shore was 
opposed to making it permanent. 

* The minutes of 1789 are printed in the Appendix to the Fifth Report# 
The minute of 1788 with its appendices, describing the rise and growth 
of the Zerpiindari title, is given in extenso m Harington *s Analysis, Yob til# 
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before the Mahomedan conquest or ancient landed families 
holding manorial rights on a semifeudal tenure and were 
land-owners in the true sense of the term, while a more 
numerous class consisted of farmers and revenue collectors 
who had usurped the status of landlords under false 
pretences. The framers of the Permanent Settlement had 
thus to deal with a heterogeneous body of zemindars 
differing in historical origin and actual status.^ Zemindars 
of the first class had clearly a title to their estates, dillerin^ 
from that of mere revenue agents of the ruling power* 
But it was difficult to formulate the differfnee which 
represented various degrees of independence and* customary 
status. In fact, the Bengal zemindars were the resultant of 
twosets of influences. The long continued weakness of the 
Provincial Government favoured the growth of their indepen- 
dence down to the end of the seventeenth centurv. The 
stringent fiscal policy of Jaffier Khan alias Mursffid Kuli 
Khan which aimed at the supersession of the zemindars 
m the early part of the eighteenth century, followed by 
the farming system of the East India Company from 1769 
to 1789 tended to reduce the zemindars to mere agents 
for the collection of the reyenue. It was this comp*osite 
body of zemindars which was dealt with as a homogeneous 
whole by the Permanent Settlement.** The territorial 
magnates like the zemindars of Nadia, Bardwan, Dinajpur, 

The dual aspect Koshfnabad occupied 

status* zemindar’s a dual position.* By virtue of their 
sanad or official title they held their 
lands for the specific purpose of collecting the Government 
revenue. In the light of long established custom they re- 
garded t hemselves as indepe,ndent owners of their estates, 


i The result of the Permaijont Settlement on the status of the zemin- 
ara was to place all classes of them on a dead level of equality and to 

customary status of the several 

^s which had grown out of difierences in origin. 

Hunter’s Introduction to the Bengal Hocords, p, 35. 
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subject to tlio payment of laiul-revemie. It is this .piubi, 
title by Sanail and by custom which explains: the ai.,-,- 

iualies so piiMliug to British legklators of the ep-iim,-;!, 
The fraiiicrs of the Pcnnanent Settlement endeavouml to 


Uniform status 
provided for all 
zemindars. 


ent the Gordian knot by estahlishini^ n, 
uniform tenure for all zemindars. They 
conceived tlie new system of tenure in. a. 


liberal spirit with a view to give effect to ail rights which 


my zemindar had enjoyed de facto. Out of the imperfect 
or inchoate rights formerly enjoyed, \Yhether by virtue of 
8anad or of custom, the Company's 6overnnj.gnt built u|) a 
complete proprietary title, saleable, heritable and subject 
jnly to the payment of a fixed land tax. ''This statutory 
title bore a ^super^icial similarity to the land system oi 
Bngland ; a similarity which doctrinaire economists mistook 
tor and an d priori historian (James Mill) exaggerated into 
an intended imitation.’'^ 


Lord Cornwallis in a miiiute, dated 18th September, 1789, 
observed ' ' Although Ifbwever I am not only of opinion that 


* fivuiterh*^ Inbroduclion to Bengal Records, p, 40 ; The Permanent. 
SetUement of liengal was neither consciously nor imconacionsly an miitation 
of the English system of iaiided proijerty. Lord Cornwallis carried out 
in good faith and with due caro and caution, tlic iujuiiction of the Pitts 
Act. of 1784 and the^istructions of the Court of Directors to estiiblish jxu- 
maiient rulers for the land-revenue according to the laws and constitiition 
of India. Kield, MacDonnt^l anti some other authorities are of opinioi) 
that helped by f<?udal notions of property in land, the zemindari party 
;;ecured tiie upper hand. Field, in a passage marked more by cloquem c 
i han by fidelity to facts, observed : “ Having a patriotic re.spect for 

ibe bles.sings enjoyed by Englishmen and for the institutions which wore 
5 he source of them, both sides believed that the same blessings would be 
r-ec tired for India, if the same institutions were planted there. Thus, 
wlien it was argued that, if the zemindars w'ere not landowners in the 
English sense, they ought to bo made so, they yvho strongly t^ntained 
t he negative side of the general question were not prepared to gaihsity ^ 
proposition, to question which would have been to doubt the, Oxcelihncy 
thoBO institutions which have always been the bpiii/St of every 



LANO REVENUE AS SETTUEB IN 1793. 


81 


!;he zeiniiKlars have the best right but from being persuaded 
that nothing could be so ruinous to the public intere.st as that 
the iand should be retained as the property of Government, 
I am so convinced that failing the claim 

.Lord CornwaJlis’s » , , , 

views. Li^ht ol the 55<^inindHr.s, .it would be 

neiiessary for the public good to grant a 

right of property in the soil to them or to persons of other 

(lescription. I think it unnecessary to enter into any 

discussion of the grounds upon which their right appears to 

i)e founded. .Tt is the most effectual mode for promoting 

tile general improvement of the country, which *1 look upon 

as the important object for our present consideration.” 

Reasoning in the way. Lord Cornwallis came to the 


Settlement with 
xemindars decided 
on. 


conclusion that tlie zemindars iii Bengal 
were tlic proper persons to be settled 
wit.h.^ In vesting the zemindars with the 
status of land-owners and in recognising 


their rights, not so niuch according to a theoretical view of 


their original position, as according to existing facts evolved 


after the growth of a century, .Lord Cornwallis was in entire 


accord with Mr. Shore and most of the other civil servants.*^ 


Apart from the question of policy, there is no doubt that the 
(fovernment was perfectly justified in the course they had 
taken. The zemindars who had since the beginning of the 
eighteenth* centiu’y been allowed to contract for the revenue 
of large areas were the only well established revenue machinery 
ready to band. They were generally solvent persons, 
capable of keeping a contract and no agency was more 


^ The result^ of the Pennailont Settlej.iicnt on the status of the zemin. 
dars was to place all classes of them on a dead level of equality and to* 
oblitcrato the prOvious diffei’cnce in the customary status of the several 
lasses which had grown out of difference in origin. 

^ Lord OornWiillis in a minute, 18th Sei)teniber 1789, observed 

teat Mr, Shore has ** most successfully argued in favour of the rights of 
^ bc zemindars to the property of soil and in order to give value to those 

* they must be made perni^^ 
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'Suitable for the collection of revenue. A century^s growth 
had given them a firm hold as de facto landlords and to ignore 
them would have been an unjust interference with their 
preseriptive rights. All previous attempts to put aside the 
zemindars and dispense with their agency, remarkably those 
made in the reign of Akbar and during the governorship of 
Jaffierkhan, and, lastly, by the East India Company in 1772, 
had resulted in failure. No village communities or coparce- 
jiary cultivating bodies came forward to engage for the land- 
revenue in Bengal or Behar. Moreover, direct settlement 
with the ralyats was not compatible with the strength of the 
European agency available.^ Baden Powell 'Writes : ‘ ' Even 
when each enormous district (as it then was) had its one 
European Collector, it would have been quite impossible for 
him to deal with thousands of detailed holdings In these 
circumstances the zemindars were admitted to settlement, 
not as a matter of mere chance but in pursuance of a deli- 
berate policy and for the sake of administrative con- 
venience. In 1790-91 the decennial settlement with the 
zemindars, which in 1793 was declared permanent, was 
carried out by British officers and the total assessment; 
including that of two districts in Assam (Goalpara and 
Sylhet) amounted to 286 lakhs of rupees. It was made on 
the basis of preceding temporary settlements, as detailed 
enquiries regaidtng the outturn and rates of rents were ex- 
pressly forbidden by^the Directors, who were anxious to 
avoid any investigation of an inquisitorial character. 

i The tahsildars aud all the boat of trained local olBciala in JJorthern 
India of the present day are the product of a ccutury of British ntle. In 
178a no such officers were in existence. 

^ Baden Powell ’s Land Systems of British India, p. 402. Even at 
the jwesent day the Bengal districts are considered too heavy and un* 
Tnanageable and the aim of Government is to secure greater deeentralisa 
tion by splitting them up into smaller administrative units, Qtiite re- 
cently a committee consisting of members of the Indian Civil Service, 
has been appoint^ to devise iheasur^ for the improvement of the 
administrarive machinery in Bengal. 
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The .settlement in perpetuity of the land-revenue of Bengal 

Lord Cornwallis and Behar wa?j the subject of prolonged 

f permaneLTsettlef W®sideration ever since the assumption 

ment, in opposition of the Diwani by the East India Gompany 
to Sir John Shore ' , . 

.:afterwards Lord long belore 1793, prehniinary enquine.s 

Teignmouth). started with the object of ascertain- 

mg the assets of the various estates. But the information 
then gathered was merely of a general character and 
Imparted a very inadequate knowledge of the real assets 
of land, as only in a few districts was any attempt made 
to institute detailed enquiries or to establis^h a record 
of rights. In^these circumstances Shore was opposed to 
.settlement in perpetuity but his advice was rejected and 
a permanent settlement was made without any definite 
knowledge of the resources of the country and \fithout 
any precise record of the reciprocal relations of landlord and 
ti^nant. Lord Cornwallis was alone responsible for making 
the settlement permanent upon imperfect infomiatiou and 
without adequate provision for protecting the rights 
of the raiyats and other subordinate holders. Lord Corn- 
wallis thought that the grant of a secure title to the zemin- 
dars would not be productive of much good unless it was 
accompanied by permanency of assessment. In the minute 
of 18th September, 1789, he wrote I may safely assert 
that one-third of the Company’s territop^in Hindustan 
is now a jungle inhabited only by wild beasts. Will a ten 
years Mease induce any proprietor to^clear away that jungle 
and encourage the raiyat to cultivate his land, when at the 
end of that lease he must either submit to be taxed ad li- 


bitum lot the newly cultivated lands or lose all hopes of 


Controversy bet- 
ween Lord Corn- 
wallis and Sir 
John Shore. 


deriving any benefit from bis labour, 
for which perhaps by that time he 
mil hardly be repaid.”* Shore replied 
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that ten years would in the estimation of the natives 
be equivalent to perpetuity. ‘ He remarked that al- 
though he did not know whether one-tliird of the land 
was still jungle, cultivation had much advanced since 
1770. He recommended the grant of waste land free of 
revenue for five years upon a talukdari tenure and quoted 
the opinion of the Court of Directors that “ a definite term 
would be more pleasing to tlie natives than a dubious per- 
petuity.*'^^ Shore was of opinion that it would be advisable 
to await the result of further enquiry before making the 
decennial settlement permanent,^ Lord Cornwallis recognised 
the value of such an enquiry but shrank from the delay which 
it involved. Shore urged that the relations between the 
zemindars and raiyats should be defined and adjusted 
and rules for the enhancement of rent laid down, before 
the Government demand was limited for ever. In 
advocating the necessity for interposition between the 
zemindars and the raiyats, he said ‘'much time will, 
I fear, elapse before we can establish a vsystem perfectly 
consistent in all its parfe and before we can reduce the com- 

^ Fifth Report, VoL I, pp. 594, 595. Baden Powell says “ does 
any landlioldec really believe in or realise permanency ? For example, 
will any one soriously contend that, looking at all the ujis and downs of 
history, a zemindar in 1793 realised that tho Government would last for 
ever or even for a period of years ? Would not a promise of fixity for 
thirty or twenty years, oven then, have seemed to him a period longer 
than ho could count on.” ' A'adca Powell’s Land Systems of British India, 
p. 347. . ^ ■ 

Fifth Report, p. 596. 

S But unfortunately, tlic seif -confidence which the protracted enquiries 
of Lord Cornwallis inspired in him and his despair of bringing a depopulated 
province into cultivation by any temporary measure led him to recom- 
mend that the seal of porraanence should be placed on this settlement, 
instead of leaving it to his successor to do so at the end of ten years. Lord 
Cornwallis believed that the time for experiment had gone by and that, if 
the tentative efforts at administratimi of 4he |^t qu^ a century 

had not provided a basis for definite action, there was buyslight hope of 
incre^^sed knowledge from further delay (Introduction to Bengal BeCords# 
■pp.; 24; J:/ 70), " ■.■■■■ 
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pound relations of a zemindar to Government and of araiyat 
to a zamindar to the simple principles of land-lord and 
tenant. But substance is more important than forms. If 
the propositions of the collectors for correcting the prevailing 
abuses be examined, they will be found defective, and the 
regulations w'hich our experience has enabled us to establish 
will, when considered, appear indefinite, where they ought 
to have the utmost precision. Orders which should be 
positive are tempered by cautious conditions, nor am I 
ashamed to distrust my own knowledge since I have frequent 
proofs that new enquiries lead to new information^ Not- 
withstanding repeated prohibitions against the introduction 
of new taxes, still find that many have been established of 
late years. With the exception of an arbitrary limitation in 
favour of the Khode and Khaust raiyats, the regulations for 
the new settlement virtually confirm all these taxes, without 
our possessing any records of them and without knowing how 
far they are burthensome or otherwise. At present they 
are in many places so numerous and complicated that after 
having obtained an enumeration of the whole, the amount of 
the with the proportionate rates of the several ahwahs, 
it requires an accountant of some ability to calculate what a 
vaiyat is to pay and the calculation may be presumed beyond 
tlie ability of most tenants. The ‘patia rarely expresses the 
sum total of the rents and it is difficult to determine w'hat is 
extortion.”*' He added “until the variaiH# rules adopted 
in adjusting the rent of the raiyats^re simplified and ren- 
dered more definite, no solid improvement can be expected 
from their labours upon which the prosperity of the 
country depends.” With the true foresight of a statesman 

^ Field says one importaat piece of iaformatiou which subse- 
quent enquiries have afforded us is that eoaipotition rents did not exist 
hi India and that where customary rents alone prevail the principles of 
bnd-lord ah4 teaartt are anything but simple.'* (Field's Introduction to the 
Bengal Begalhtions, p. 36 footnote.) 

^ Fiftdi Beport, I, p. 60U 
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Shore further predicted that “ if the zemindars were 
left to make their own arrangements with the raiyats 
without restriction, the present confusion would never he 


adjusted.” 

Lord Cornwallis was on the other hand sanguine that 

L d Co nwall's t'i^ects of the limitation of the public 
thought that the demand and the Permanent Settlement 
m?^wotdd ten^to zemindars, combined With the 

improve the rela- regulations which he made for the grant 
tions between the ^ ^ 

I a n d-l 0 r d and of pattas^ would place the relations 

tenants, ^ between the zemindars and the raiyats 
on a proper footing. He w- as convinced tha^if the zemin- 
dars were made proprietors, subject to the payment of a 
fixed revenue or land-tax, they would of themselves and 
for their own interest adjust the relations between them 
and their raiyats on a satisfactory footing and that enough 
would be done, if the right of interference, should it be 
necessary, were retained. The next chapter will show that 
his hopes were doomed to grievous disappointment. Lord 
Cornwallis seems to have thought that 
mern^that^ p'iman- permanence of the assessment ivas 


ence of assessment bound up wdth the security of the title 
was bound up with ^ 

security of title. to the estate. His process of reasoning 
seems to be more specious than sound. 
Re-assessment, based on increase in the value of 
*land and rise in prices, does not affect or unsettle the 
fixed rights of pro|)ertT, any more than a revision 
of the income-tax renders the position of the capi- 
talist as a man of property insecure. The result of 
the enquiries was reported to the authorities at home in 
1790. The Court of Directors after deliberating for twn) 



’ The Patta Eegulations proved quite inelfective and had to be 
rcsicinded, Neither the zemindars nor raiyats found it to their interest to 
opnform to the rules laid down therein. The causes of the failure are 
•■:,|0rth in Chapter in, . ■ 
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years, accepted Lord Cornwallis's view and directed that 
the deceimial settlement should be made permanent,^ On 

The Court of Di necessary instructions 

rectors accepted from the Hon'ble Court, Lord Corn- 

v'iew and declared A^allis, bj^- a proclamation, dated the 

the decennial settle. 22nd March 1793, and embodied in the 
ment permanent. 

statute book as Regulation I of 1793, 
confirmed the zemindars and declared that no alteration 


I The Court of Directors in their letter, dated the 19th September 
1792, observe: On the fullest consideration, wo are inclined to think 

that whatever doubt may exist with respect to their original character, 
whether as proprietors of land or collectors of revenue or with respect to 
that which may inj;)rocess of time have taken place in their situation, there 
can at least be little difference of opinion as to the actual condition of the 
zcMiindars under the Mogul Government. Custom generally gave them 
certain species of hereditary occupancy, but the sovereign nowhere appears 
to have bound himself by any law or compact not to dejuive them of it# 
and the rents to be paid by them remained always to be fixed by his arbi- 
trary nil! and ])l(?asure which were constantly exercised upon these objects. 
If coiisidored therefore as a right of property, it was very imj>erfcct and 
very precarious having not at all or but in a very small degree those quali- 
ties that confer independence and value upon the landed property of 
I'haopf*. Though such be our ultimate view of the question, our originating 
a system of fixed equitable taxation will suffieirutly show that our intention 
])as not been to act ujxm the high tone of Asiatic despotism. IVe are on 
the contrary for establishing real permanent valuable landed rights in our 
provinces and of conf erring such rights upon the zemindars, " * (Harington\s 
Aualysis, Vol. Ill, 359.) In Hunter’s opinion the popular idea that Lord 
Gorriwallis w'as the originator of the Permanent Settlement is erroneous* 
He maintains that Cornwallis merely carried out a predeterrained plan of 
the (y>urt of Directors with a cautious delay which th^^y w'ould have borne 
ill at the hands of a less powerful servant. He adds “ equally erroneous 
i’: the idea that he was sent out to impose iniHengal a system of landed 
pioperty based on English notions of ownership. Pitt’s Act: of 1781 which 
vns the starting point of the Permanent Settlement, directed, indeed, that 
permanent rules ’ ’ for the land rents and tributes should be made. But 
ii directed those rules to lx? framed according to the eirciimstances of the 
ri spectivc eases of the said Rajas, zemindars, polygars, talukdars, and 
native landholders and according to the laws and constitution of 
l«Hlia, The lengthy despatch of the Coirrt of Directors of the 12th 
April nsff honestly endeavoured to give effect to wdiat it termed the 
spirit and the humane intentions of the Act. It lays down 
s o rules on preconceived British notions.” Introduction to Bengal 
Records,' p.' 25, 
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will ever be made in the assessment fixed at the decennial 
settlement. Hunter gives a most charitable interpretation of 
the reasons for the decision of the Court. We take the liberty 
of extracting his remarks in extenBO. ‘ ‘ N’otwithstanding 
their f ull appreciation of the objections, the Court of Directors 
declared the settlement permanent. They did so, not from 
any aristocratical prejudices, as Mill informs us, but on the 
broad economical grounds set forth by Lord Cornwallis. 
They regarded Bengal, Behar and Orissa as a vast estate, 
of which one-third of the cultivable land lay waste. They 
could not reclaim the land themselves. They did not believe 
that any inducement short of a permanent tenure and a fi.ved 
assessment would tempt private individuals to reclaim, it. 
After long deliberation they decided that it was good policy 
to suw'eiider their claims to any future increase of revenue, 
whether from such reclamation or from other sources con- 
nected with the land, in order to encourage the great work 
of extending and improving the cultivated area of Bengal 
They thought that they would find themselves repaid by the 
general increase of revjsnue to be derived from the growth 
of iDopiilation and the material development of the country. 
They were convinced, to use their own striking words, that 
the magic touch of property would set a cei’tain productive 
principle in operation, which would abundantly recompense 
them in future for the sacrifices that they had then made. If 
ever there was a great question of administration decided 
upon what seemed at«the time to be sound economic argii- 
meiits, it ywas the Permanent Settlement of Bengal. ’ 

Field thus sums up the salient features of the policy 
Summary of the led to the Permanent Settlement 

salient features of of Bengal. ‘‘From the account which has 
the policy which , , . . , V. , 

led up to the Per- thus been given of the proceedings which 

manent Settlement, Permanent Settlement, wd 

Introduction to Bengal Records, p/S2. 
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from the opinions of those who were concerned in bringing 
about the measure, it will be clear to any unprejudiced 
person that the Directors and those who under their 
aiithority conducted the Government of Bengal, were well 
aware of the indefinite relations which subsisted between 
^iemiiidars and raiyats, were well apprized of the uncertain 
nature of the rights of the cultivators of the soil ; that practi- 
cally nothing effectual had been done between 1765 and 1790 
to define and adjust those rights and the payments to be made 
by the raiyats to the zemindars; that Mr. Warren Hastings 
and Mr, Shore were of opinion that these rights and payments 
should be defined and adjusted before the Government 
limited its own demand upon the zemindars and settled for 
ever the amount of revenue payable by them ; that it was 
admitted on all hands that up to 1790 there was not sufHcient 
information and that there were not sufficient materials for 
tliis definition and adjustment; that Lord Cornwallis was 
sanguine that the combined effect of the limitation and 
permanent settlement of the State demand and of the paila 
regulations would have the ultimate^ effect of adjusting the 
relations between the zemindars and the raiyats and obviating 
all objections to a permanent settlement based upon the 
Tindelined demands of the former upon the latter ; that the 
Court of Directors adopted Lord Cornwallis’s views and 
instead of directing the rights of the cultivators of the soil to 
be ascertained, adjusted and defined once^or all, contented 
themselves with reserving a genea’al ri^it to interfere after- 
wards, if these expectations and those of Cornwallis should 
be disappointed and vsuch interference should bo found 
necessary for the protection and welfare of the raiyats. 
Any unbiassed individual, who will read the whole 
of the papers, must he satisfied that both Lord Cornwallis 
the Directors acted to the best of their judgment and 
eatertained a very honest belief that the elimination of the 
element of uncertainty by the permanent limitation of the 
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Government demand, tlie mutual interests of the parties and 
enforcement of the rules as to would together operate- 
to assure and improve the condition of the raiyats but the fact 
remains that the rights of the then cultivators of the soil 
were left as uncertain, as unsettled, as undefined, as they 
were found by the English at the time of the grant of the 
Dewani.’’^ 

The reasons which led to the Permanent Settlement and 
the benefits which were expected to result from it are thus 
set forth in the sixth article of ^he proclamation of the 22nd 
March 1793. '' It is well known to the zemindars, indepen- 
dent talukdars, and other actual proprietors of land, as well 
as to the inhabitants of Bengal, Behar and Orissa in general, 
that from the earliest times until the present period, the 
public^ assessments upon the lands has never been fixed but 
that according to established usage and custom, the rulers of 
these provinces have from time to time demanded an increase 
of assessment from the proprietors of land : and that for the 
purpose of obtaining this increase, not only frequent investi- 
gations have been made to ascertain the actual produce of 
these estates but that it has been the practice to deprive 
them of the management of their lands and either to let them 
in farm or to appoint officers on the part of Government to 
collect the assessment immediately from the|aiyats. The 
Honourable the Court of Directors, considering these usages 
and measures be detrimental to the prosperity of the 
coimtry, have, with *a% view to promote the future ease and 
happiness of the people, authorised the foregoing declaratiGii. 
The Governor-General in Council trusts that the proprietois 

^ . of land, sensible of the benefits conferred 

The benefits anti- , , i. , • 

cipated from the upon them by the public assessment being 

Settle, \viir exert themselves in 

the cultivation of their lands under the 


Land holding, p. 603. 
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certainty that they will enjoy exclusively the fruits of their 
own good management and industry and that no demand will 
ever be made upon them, their heirs or successors by the 
present or any future Government for an augmentation of the 
public assessment in consequence of the improvements of 
their respective estates.” In addition to the reasons there 
given may be mentioned a strong impression that the country 
wanted rest from constant change. The Company's first 
administration had been fluctuating and uncertain to a 
degree. The establishment of principles was therefore con- 
sidered to be the great remedy for the evil consequences of 
constant fluctuation, and in judging of the merits of the 
Permanent Settlement, its tendency towards the removal of 
this mischievous impression ought fairly to be taken into con- 
sideration. The Court of Directors in their despatch of the 
19th September 1792 remarked: No conviction is stronger 

in our minds than that, of all the generated evils of unsettled 
principles of administration, none has been more baneful 
than frequent variations in the assessment. It has reduced 
everything to temporary expedient and destroyed all enlarged 
views of improvements. Impolitic as sucli a principle must 
b(‘ at all times, it ivS particularly so with respect to a depend- 
ent country, paying a large annual tribute and deprived of 
many of itsS ancient supports. Such a country requires 
specially the aid of a productive principle of management. 
Long leases with a view to the gradual establishment of a 
[lermanent system would still contiira^ in a certain degree 
the evils of the former practice ; periodical corrections in the 
assessment would be, in effect, of the nature of a general 
increase and would destroy the hope of a permanent system, 
with the confidence of exertion it is calculated to inspire,’' 
The Government had also in view the creation of a 
contented middle class. Among this class were men 
of intelligence, public spirit and social infiuence, and 
‘i was expected that when such men acquired property 
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and found themselves in a prosperous condition, they 

One of the objects Were Sure to be welhaffected towards 

llttiemerrwfs"the‘ Government. There possibly was pre- 

creation of a con- sent in the mind of Lord Cornwallis a 
tented miGclle Class, , 

iurther latent hope that the zemindars 
when ther grew rich would patronise foreign luxuries and 
live up to a higher standard of comfort, thus enriching the 
custom-house and the treasury by the duty and indirect tax 
which they would pay. It is needless to say that none of 
these expectations have borne any fruit. 

An undoubted benefit conferred by the Permanent 
Settlement* was the abolition of the Najai which is des- 
cribed in Wilson’s Glossary as '' a tax forrneily assessed in 
Bengal upon the cultivators present, to make up for any 
deficiency arising from the death or disappearance of their 
neightours.” Under the ITahomedan Government, the resi*' 
dent cultivators were jointly and severally liable for the 
whole revenue of the village. The joint liability was ein 
forced by the extra cess called Najai, The tax was most 
inequitable in its operation as it fell most heavily on the 
wretched survivors of Vhose villages which had suffered the 
greatest depopulation and were therefore the most entitled 
to the lenity of Government. Writing in 1772 the Governor 
in Council denounced the Najai as an insupportable burden 
on the inhabitants. 

The chief (tefect of the measure lay in the absence 
Chief defect of active provision for safeguarding 

the Permanent Set subordinate interests.^ Instead of having 
tiement, , ^ 

the rights of the cultivators defined and 

A Baden Poweli observed Grievous as the failuro of the Pci' 
manent Settlement has been, its failure is not due to the fact that the 
zemindars were confirmed or that in the unavoidable necessity of defining 
and securing their position in English legal documents, they were called 
and made landlords. The evil consisted in this that their right wtis not 
limited with regard to all the older raiyats, leaving hew comers to bo in 
principle (wnth such detailed conditions as might be adviBablo) contract 
:t^ant8.’* ■ . l*and^%stems/^p ' 
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adjusted once for all, the authorities contented themselves 
with h vague reservation of the right to interfere in the 
interests and for the protection of the raijats. Sir Edward 
( 'olebrooke, writing in 1870 on the eve of his departure from 
n country which he had helped to administer for forty- two 
vears, thiis dwelt on this defect of Regulation 1 of 1793. The 
errors of the Permanent Settlement in Bengal were twofold : 
ti rst in the sacrifice of what may be denominated the yeomanry 
hv merging all village rights, whether of property or occii- 
fiancy, in the all-devouring recognition of the zemindar's 
permanent property in the soil ; and, secondly, in the sacrifice 
of the peasantry by one sweeping enactment, which left the 
i^emindar to make his settlement with tliem on such terms 
as he rai ght choose to require. Government, indeed, reserved 
to itself the power of legislating in favour of the tenants ; 
luit no such legislation lias over taken place ; and, on the 
contrary, every subsequent enactment has been founded on 
the declared object of strengthening the zemindar's hands,”^ 

'nioughthenecessity for protective legislation was present 

in the mind of Lord Cornwallis'^ this 

latrforfhe ^pfotec- reservation was allowed to remain a dead 

tion of the raiyats, letter for more than 60 years and it was 
though reserved by 

the Permanent Set- not until 1859 that anv earnest attempt 
tkment Regulation, .. . ' , , . 

was not exercised was made to place the raiyats in a 

year”” Lo*“corn° Position of security, ^he history of 

walUs’s expectations these sixtv-six years is, in the main, 
regarding the con- , I , , . ■, 

duct of the zemin- a melancholy record of embittered 

relations between landlord and tenant 

which led to serious disturbances and 

ruinous litigation. In Article VI of the Proclamation there 

V Revonho Sectiori»j p. 167. 

In his minutfe of the 18th Sept oihber 1789, Lord Cornwallis \vtoto 
' I understand the word * permaiieney ’ to extend to the Jmnma only and 
V to the details of the settlement, for many i^gulations will certainly 
^‘0 hereafter necessary for the f urther security of the raiyats.” 
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are expressions of the pious hope that the ^eniiiidars would 
conduct themselves with .good faith and moderation 
towards their tenants, in return for the benefits conferred 
upon them by the Permanent Settlement. Experience soon 
proved how utterly delusive these hopes were. Far from 
showing any moderation the zemindar grew more and more 
extortionate in his dealings with the raiyats:^ In eighteen 
years it was found that the difference between the collections 
from the cultivators and the amount paid to Governinent 
had trebled.- This gives an idea of the extent to which the 
zemindar turned to account the opportunities of profit placed 
within his reach. It was a very poor leturn for the 
generosity which the Government showed in refusing to 
set any limits to the zemindar’s power of enhancing rent, 
while restricting its omi demand upon the proprietors of 
land. In their Resolution No. I, dated the 16th January 
1902, the Government of India remarked they cannot con- 
scientiously endorse the proposition that in the interest of 
the cultivator, the system of agrarian tenure (Permanent 
Settlement) should be held up as a public model which is not 
supported by the experience of any civilised country, which 
is not justified by the single great experiment that has been 
made in India, and which was found in the latter case to place 
the tenant so undeservedly at the mercy of the landlord that 


^ What a sad (;<^Tmnentary ou Law 's glowing periods ahoai 
‘‘ the gratitude of ancient Zemindar and dagirdar families, restored to 
opulence.’’ Mr. Thomas Law, Collector of Bohar, was considered an 
authority on revenue matters. Writing in 1902, the Govomment <;[ 
.India observed ** So far from being generously treated by the zemindars, 
the Bengal cultivator was rack-rented and oppressed to such an extent 
that the Government of India felt compelled to intervene on his bebiiH' 
and by the series of legkhitive measures which commenced Avith the Eent 
Act of 1859 to place him in the position of greater security which In' 
now enjoys. 

In the opinion of many distinguish ed revenue authorities the bulk 
of this inctease consisted of rack-rents and iUcgal oases s^iueezcd out of 
;-th«^ raiyat* ■■ ■ 
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the State has been compelled to employ for his protection 
a more stringent measure of legislation than has been found 
necessary in temporarily settled areas/’ 

The policy of the Permanent Settlement is open to con- 

^ ^ demnation dn another ground, it was 

The Permanent ® 

Settlement was founded on an imperfectly developed 

perf^ctly”develop?d 1‘cntal, which necessarily involved the sac- 

rental and involv- rigce of future revenue, created not by the 
ed an iinwarrant- ’ - 

able sacrifice of expenditure of landlord’s capital but 

public revenue. • i . i • u 

simply by the exercise or proprietary power 

in increasing the relative share of the produce which constitutes 

rent. From revenue point of view it is unsound to make 

the assessment permanent so long as there is room for 

the extension of cultivation and for the further deyelop- 

ment of the resources of the country. The sacrifice of revenue 

involved in a premature settlement in perpetuity is gratuitous 

and indefensible inasmuch as the increase of income to the 

proprietor does not represent the profit of capital invested 

on the faith of such settlement but the mere assertion by the 

proprietor of a larger and more legitimate share in already 

existing assets. The result of the mimerous experiments in 

revenue assessment made since 1793 has been to establish on 

a firm basis the principle that a permanent settlement 

should be deferred so long as the land continues to 

improve in value by any causes which are ^ not the direct 

result of the holder’s own experirnent^id expenditure. On 

Lord Cornwallis’s own showing, one-third of the country was 

jungle when the Permanent Settlement was concluded,^ and 

according to Mr. Shore, cultivation was progressive and was 

far from reaching its highest limits. At the close of the last 

century, there was abundance of land in Bengal, while 

population was sparse, the result being that there was no 

competition to push up rent beyond the customary rates 

V Fifth Koporfc, Vol. T, p. 591. 
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and in these circumstances Lord Cornwallis was led to 
think that rent in Bengal had at that time reach^^ 
possible maximum. Little did he foresee that a rapid and 
enormous increase of population would soon introdncfe 
“ Competition rents ” and ^at a liberal use of the power of 
enhancement given by law to purchasers of estates sold for 
arrears of revenue would lead to an extraordinary inflatioi! 
of the rent-roll. In the interval between 1791 and 1901, 
the gros.s rental of the permanently settled estates rose 
from 318 to 1,472 lakhs of rupees representing an increase 
of 1,154 lakhs. ‘ Allowing 10 per cent, for the cost of 
collection, the increase of net rental coinesj up to 1,039 
lakhs. Under a system of temporary settlement, Govern- 
ment would have been entitled to at least 50 per cent, of 
this increase according to the Saharan pur rule (better known 
as the half asset rule) which is now the accepted canon of 
assessment in landlord estates. It will thus be seen that in 
the year 1904 the annual loss to Government entailed by the 
Permanent Settlement was no less than 519 lakLs of rupees. 
Sir Bainpfylde Fuller ^timates that at the present day the 
Permanent Settlement of Bengal has deprived the Indian 
Exchequer of 4 million pounds a year.* This is more than 
double the annual revenue derived from the Income-tax, 
and is substantially in exce.ss of the annual receipts from the 
sale of judicial ^stamps.* The extraordinary expansion of 
the rent-roll after thg perpetual limitation of the GoveiEinient 
demand, illustrates the huge sacrifice entailed by a premature 
settlement of revenue in perpetuity.'* When the question of 


1 Imperial Gazetteer, Bengal, VoL I, p. 123, 

Empire of India, p. 336. 

^ in 1910-11 the rovonwo derived by tho Government of Iijdia from 
income-tax was £1,593,301, that from the sale of jiidieial stamps 
^£3,312,557, 

t According to the valuation retarns furnished in 1904 by the zerBin* 
dars and fccnuic-holders under the Cess Aot, the total ren tal of the jprovinc^js 
(Bengal, Behar and Orissa) amounts to crores of rupees. Of thlB 
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i |)ermaRC5iit settlement was under discussion the magnitude 
of the economic revolution through which the country was 
passing was less obvious than it had since become. It is 
sionbtfnl whether any parallel could be found in any country 
i o the changes which took place during the years immediately 
following the Settlement of 1793, to the diminution of the 
precious metals and the enormous increase in the price of 
agricultural produce. In justice to the Court of Directors 
it ought to be said that they perceived the surrender of 
revenue which the Permanent Bettlement. would involve but 
they believed that the fiscal sacrifice would be repaid 1)y 
the prosperity^ and contentment of the people, and by the 
increased stability of British rule. 

The amount of the land-revenue demand was fixed on the 
basis of actual payments made ib. the 

^^asseTsment^^^ reference to the pro- 

ductive powers of the land, to its proxi- 
mity to marts or to facilities of communication. Thornton 
^’ives tlie following description of the process of assess- 
ment in an article in the Cakvutta Review. ‘ * The 
Collector sat in his office in the sadar station, attended by 
his right-hand man, the Kanango, by whom he was almost 
entirely guided. As each estate came up in succession, the 
brief record of former settlements was read and the deJisunny 
b{)ok or fiscal register for ten years, immediately preceding 
the cession or conquest was inspected. The Kanango was 
then asked w^ho was the zemindar «f the village. Then 
followed the determination of the amount of revenue. On 
this point also reliance was chiefly placed on the daul^ or 
estimate of the Kanango, checked by the accounts of past 
collections and by any other offers of mere farming specula* 

sum, tlie land-revenue absorbs less than one (quarter and the remainder is 
>^hared by the zemindars, teiiurediolders, revenue-free proprietors and rent- 
Uee holders. After deducting the gross rental of levenite-free estates, rent » 
holdings and temporarxly*settled estates, the assets of the permaueatly 
revenue paying estates may be estimated at 1,472 lakhs, 

O, Tut 


7 
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tors whicli might happen to be put forward. "V Shore tb vis 
describes the net result : ' ' A medium of the actual produv e 
to Government in former years, drawn from the scanty 
information which the Collectors had the power of procurinfr 
was the basis on Avliich the assessment of each estate, whetln r 
large or small, was assessed.’ There was no survey aiKl 
settlement in the modern Indian sense of the term. Tlier^^ 
was no attempt to measure each individual field or to 
estimate its average produce. Indeed the unit of tlio 
settlement Avas the estate of the zemindar, not th- 
holding of the cultivator ; and the basis of assessment was 
the amount of land-reveiiue the estate had p^id as a whole, 
not the amount which each individual holding could afford 
to pay. The revenue thus assessed Avas by no means light 
and bore with great severity on the zemindars at a time wheo 
the country had hardly recovered from the effects of a wido- 
spread famine Avhich laid it desolate in 1770. » It will bo 
seen 111 the next chapter that the heavy assessment led to 
the ruin of many ancient zemindars whose estates A\’^ere sold 
lor arrears of revenue. But as cultivation extended, peace 
bore its fruits, as prices rose, and the ru|)6e fell in value, ■- 
the assessment became lighter and lighter till at the present; 
day it is less than a fourth of the gross rental Another direct 
source of accession to the zemindar’s income Avas to be found 
in the expansion of trade which, unfettered on the abolitioi) 

^ Minntc of 1789. > 

® This was attticipated by I^ord Cornwallia svho in his mimiite ot iini 
February 1790 (Appendix V to Fifth Beport) wrote “*Equally favourable 
to the contributors is the probable alteration in the value of silver. For 
there 1$ little doubt but that it will continue to fall, as it has done for 
centuries past, in proportion to the quantity drawn from the mines 
thrown into the general circulation increases. If this be admitted, f bo 
assessment will become gradually lighter, liecausc, as the value of silver 
diminishes, the landholder will be able upon an averagOt to procure the 
quantity Avhich be may engage to pay annually to Government, with a 
pfO|HQ(rtionately smaller part of the produce of his lands than he civrjftt 
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of file froin iriternal duties, secured a ready market tor 
i^Tirplu*^ produce. Eegarded as a capitalised value of irnprove- 
frieyits the revenue fixed in perpetuity in 1793 was none too 
tii^ar a price for the zemindars to pa\% luiving regard to 
the immense potentialities for the development of the 
country which existed at the time. 

The right of the Government to make any ])ern]anent 
^ • t regulations and thus to ])ind its successors 

Constitutional , 

aspects of the 101* all time/ has heeri quostionecl on 

question. constitutional grounds. A jicrman eii t 

settlement tends to restrict the financial resources of future 

Governments by limiting the taxation of land and leads 

to an inecpiitable adjustment of the public l>urthen:s, 

Baden Powell says ''the effect of a permanent shttle- 

inent is practically this, that ,the Government of the 

day selects a certain class of estates and says you shall 

never bo called on to bear more tlian a certain sliaie 

of the public burdens, no matter wdiat your neighbours 

pay.'’* It has been e>stimated that the incidence of 

taxation to which the Bengal landlords are subject is aboiit 

a third of that which falls on the landless classes. Mr. H. S. 

CVainingham, ex-judge, Calcutta High (biirt, writing in 

the Asiatic Quarterly Review (April 188(3), remarks tin* 

<luestiou has sometimes been asked wlietlnw a compact so 

inherently inequitable as the Permanent Settlement can lie 

maintained under the altered conditions of succeeding times;' 

A certain expenditure being in existing circumstances 

^dispensable, it must be paid by some cla>ss or other but no 


^ land System of British India, p. 348# 

* As early as 181 7i Col Wilfce wrote " an English Chancellor ot the 
who should presume to pledge the nationlU faith to an 
’’■rn:mh]e tax, might captivate the laiUtitude but would be smiled at by 
hnanciers of Europe ; yet prtneipios do not alter ih traVersitig the 
of Mysore, ^ 
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historical justilicatiou can get rid of the essential injustice.' 
of an arrangement by which those who benefit mos;i 
by the administration, should contribute least to it,; 
cost.’’^ '' 

One of the pious hopes expressed by the authors of the 

Permanent Settlement was that ‘‘ the pro- 
mindars *^have^ fuL pn^itors of land, sensible of the benefits 

conferred upon them by the public assess* 

walhs s hopes. \ e 

ment being fixed for ever will exert them* 
selves in the cultivation of their land, under the certainty 
that they will enjoy exclusively the fruits of their own good 
management and industry.'' It is deeply to Be deplored that 
the conduct of the Bengal landlords has furnished a' melan- 
choly antithesis to the expectations formed of tliem. Asa 
body they have shown but little disposition to lay out money 
on the improvement of their estates, either from motives of 
prudence or profit or from public spirit.* It is hardly am 
exaggeration to say that they have converted themselves 
into mere annuitants and have, as a body, failed to show a 
practical appreciation of the responsibilities of their positioii 


i Not content with the Rormanent Settleinent, the zeinindara of 
Bengal went the length of opposing the Income-tax as an infringe men? 
of the promise held out in 171CJ that no demand would o\rer matlt; 
upon them by any future Governraent for an augmentation of the public 
assessment in consequence of the improvement of their respective estates. 
Article VLl of the Penm^^cut Bettlement Regulation which reserves tix? 
right to impose additional internal duties furnishes a sjjedfic answer to 
this argument. The scope of that measure was confined to the land-tax. 
Lord Cornwallis’s minute of the 3rd February 1790 contemplates the pro- 
bablo necessity of future general taxation which would apply to the Bengui 
zemindar in common with other members of the community. 

^ Fuller observes : “ The grant of proprietary rights has not 
generally had the anticipated effect of stimulating expenditure upon tbo 
improvement of the land, proprietary pn)fits are as a rule expeiided 
unproductively.*’ Em fire of India, p, 340. In England the rise in the 
value of agricultural land is generally speaking a fair return of the capital 
that has been invested in improvements, while in Bengal the increase 
constituties an unearned increment in the true sense of the term. 
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of the duties which they owe to their tenantry.^ A 
orntury's experience has shown that there is no necessary 
, connection between permanency of assessment and improve- 
lUOTit of agriculture. Sir John Woodbnrn, sometime Lieute- 
nant-Governor of Bengal, said that he did not observe among 
the rank and file of Bengal zemindars a greater disposition 
to execute workvS of improvement on their properties than 
airtong the zemindars of the upj^er provinces.^ The perma- 
nently-settled districts are in no way more prosperous than 
those in which a fairly long term of settlement is allowed. 
Mr. J. K. Reid, Secretary to the Government, North-Western 
provinces (no\^^ styled United Provinces), wrote in 1873 
''According to theory one should find the permanently- 
settled estates in the most flourishing condition, with all 
manner of improvements introduced, and landlords Very 
well-to-do and most liberal to their tenants. But in fact in 
riding through these villages and through the parganas 
generally, you would not detect anything in the appearance 
of the people and land, in the number of wells and other 
iuean.s of irrigation, the kind and look>of the crops, the size 
of the houses, the air and condition of the people and 
the cattle, to make you vsuspect that the permanently- 
settled land-owners enjoy a different tenure from their 
neighbours of similar caste and condition in temporarily- 
settled estates. Tliere is as much capital . laid out 
industry bestowed 07i the land in the one set of 

‘ Bjidon Powell thu« speaks of this tHaas “ they did nothing for 
tlie land and even when there was no glaring ptn’soual defect, the climate 
'ind tiu? habits of the country unfortunately suggested that the proprietor 
save himself the trouble by farniing out his estate to anyone wdio 
^^oiild give him the largest proiit over and above his revenue payment. 

the proprietor’s farmer in time grew rich, what with freedom from 
wyr and security and the daily increasing value of land, so he too farmed 
interest to others, till farm within farm became the order of the day, 
^ 'if h resembling a screw upon a .screw, the last coming down on the ten- 
with the pressure of them all (Land Systems of British India, p. 407). 
Land Ite venue Policy of the India Governments p. 69. 
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♦■states, as iji the others.” Testimony of this kind couhi 
be multiplied but the fact does not really admit of am 
dispute. 

Nor has the Pernianent Settlement helped tlie iudustria! 

The Permanent coimuercial development of tin 

Settlement has couutrv^ Of the advancement of rural 
checked the growth ‘ , 

of commercial en- credit. On the txnitrary one important 

terpnse. consequence of this institution has Wen 

to lock u[i all surplus capital in land and to encourage a 

tendency towards the accuniiilation of lioarded wealtii 

wliicli leaves but little available for productive invest' 

luents. It has to no small extent chccl^fed the growth 

of a spirit of enterprise, flabitually indolent and me 

schooled in business habits., the majority of the Bengal 

land-holders (‘an conceive of no better vise of money 

than to lay it up in hoarded treasure or to fritter it 

away on unproductive expenditure. All this has had the 

eftect of retarding tlie ).)rogi:ess of trade and commerce 

to no small extent. The vast wealth and comine^’cial 

eniiiKnuje attained byM he merchant princes of the Bombay 

Presidency' ^vliieh is not iinUer pernianent .settleiaent are in 

striking contrast to the comparativelv slender resources 

of the Bengal land-owners, * 

A ceptain ^chool of thinkers sefun to entertain the idea 

Has the Perma- Permammt Settlement has been 

nent Settlement t^e means of developing in Bengal an 
induced an excep- . . - , . , . .. . t 

tional flow of exceptional now of public spirit anti oi 

charityinBengal? ^h^^table investment. There i«uih 
doubtedly' a number of worthy and liberahminded land- 
lords in Bengal, as there is in other parts of .India. Thif^ 
is the result of individual culture and eniighteiimcnt 
and not of any particular ^^system of assessment, ^ S 
from any credit being due to the Perinaneut Settlement 
for the creation of such public spirited* landlords aa exist 
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lien<^a), it is a matter of common knowledge that the evils 
of abseiiteeivsm, of management of estates by imsympathetic 
auents, of unhappy relations between landlord and tenant, 
iind of the multiplication of tenure-holders or middlemen 
between the zemindar and the cultivator arc marked 

A permanent settlement has, howeV'Cr, one undoubted 

^ ^ . advantage, provided that the assessment 

One advantage of . . ^ 

Permanent vSettle- is based upon a carefully ascertained and 
fully developed rental. It avoids all the 
cost of future periodical settlements which involve consi- 
derable agricultural disorganisation and harassment to the 
tonantry. But under the system of settlements as perfected 
in India at the present da}-, both the cost and the duration 
have been reduced to a marked degree and the process of 
rc'-settlement is, by judicious arrangement, so carried out 
as to be very slightly, if at all, vexatious to the people. 
Even were it otherwise, the benefit would be surely out- 
weighed by the admitted sacrifice of revenue entailed by a 
premature permanent assessment made, as in Bengal, with- 
out a survey of the assets and n»easurement of land.'^ 

' Revenue Rolicy of ilie India Government, p. 8. 

^ i'he improvement in the village records and their punctual cor« 
n': t jo!i and maintenanco up to date, have to a large extent obviated 
the noccsslty for detailed surveys and for those local enquiries by subordi- 
nate ofUcers which were in former times a fruitful source of harassment 
an<l extortion to the agricultural community The aim of the present 
policy is to exclude underlings from all connection either with tho work 
f t a;-isf?ssment or with the preliminary investigations leading up to it^and 
tfj devolve upon the settlement officer and his gazetted assistant.^ all the 
negotiation with the people. (Land Revenue Policy of the India 
l^ovevnment, p. 2U.) It is a pity, however, that no system of the mainte- 
u iiiCi- of land-records has yet been provided for Beiigah In the absence 
cf such a system, much of th© value of record of rights prepared at such 
^liornious cost is lost. 

* 111 Bengal neither Todar iVtairs settlement nor the subsequent 
.aianont lijettloittent of 1793 w^as preceded by a survey and measure - 
land. V,/:.', :/v ' 
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The essential requisites of a sound settlement are: - 

(1) Demarcation and survey, a complete survey of the 
land, involving a preliminary demarcation of the necessan 
boundary lines. Without these, there can be no exact 
account of the cultiirable land nor any correct record of 
rights of all parties, proprietor, tenure-holder, raiyats, etc. 

(2) Survey of agricultural conditions and preparation oi 

„ • . agricultural statistics, showinof tht?^ 

sites of a good set- present state and past history of the 
tlement. village, (3) Valuation of land based on 

classification of the soil. The pennanent settlement of 
Bengal was carried out without any of the preliminarv 
requisites detailed above. Article VI of the proclamation 
of 22nd March 1793 deprecates '' frequent investigations 
for tjie purpose of ascertaining the actual produce 
of estates/' presumably because such proceedings dis- 
turbed the economy of rural life and the Directors 
prohibited detailed enquiries regarding outturn and 
rates of rent, as they were anxious to avoid any enquin 
of a harassing character. Baden Powell says^ What 
need was there, the rulers of those days thought, to 
harass the proprietor we have established and now wish to 
encourage, by surveying or measuring his lands and making 
an inquisition into his affairs. Besides the feeling there Avas 
another, which at first made a survey unacceptable. Strange 
as it may appehr to European ideas measurement was 
looked on with greatVread, both by zemindar and raiyat 
Whenever the raiy at had to pay a heavy rent or the zemindar 
to satisfy a high revenue demand, both were glad to have a 
little for often a good deal) more land than they were in 
theory supposed to pay on. It w^as always found an effective 
process under the Mogul rule, to threaten a raiyat with tlie 
measurement of his lands, for his rent was fixed at so mu^h 


band Systems, p. 408. 
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for so many bighas. If this rent was oppressive as it often 
mxB, his only chance of meeting that obligation was that he 
reallv held some bighas in excess of what he paid for and 
(iiis would be found out on mep-surement. But that was 
fK>t the only danger ; the land-holder well knew that even 
it he had no excess whatever, still the adverse measurer 
would inevitably make out the contrary. By raising the 
'Jarib'’ or measuring rod, in the middle, and by many 
other such devices, he would make the bighas small and so 
produce a result, showing the unfortunate raiyat to be 
holding more than he was paying for. In the same way the 
zemindar, even though the settlement law Avas explicit, 
thought it Avas on the whole safer to have the details of 
his estate as little defined as possible;’ In the absence 
of a survey and of accurate knowledge regarding the assets, 
the assessment was very unecjual. The basis of assess- 
ment in Rehar was more accurate than in Bengal, as the 
facilities for gathering information Avere much greater 
ovving^ to the existence of village organivsations in a more 
effective state. ^ 

The Permanent Settlement gave an enormous impetus to 
Knbinfeudation^ which had already begun to bo a marked fea- 


^ It has l)ecii enunvurated that in tlic district of Bakargunj niaeteeu 
species of tenures bearing distinct nauiewS are in existence, j-o:, : — (1) Zeiuiii' 
tri ; (2) Taluk ; (3) Pattani Tal\ik ; (4) 8hamilat Taluk ; (5) Osat Taluk i 
C->j Ximosat Taluk; (7) Jimba ; (8) HoAvla Nim Howla ; (10) Osat 
Howla; (11) Osatnim Howla; (12) Bar Ovsatniiii Howla; (13) Nini Osat 
Howla; (14) Kaim Karsha ; (15) Miras Karaha ; (l(i) Miras Ijara ; 
07) Sadar Miras Ijara; (18) Dar Miras Ijara; (19) Kaiiui Satlar Miras 
Ijara. One result of this highly complicattMl system of land-tenures is 
that it tends to bring forth a rich crop of litigation which goes to enrich 
the la^vyers in proportion that it impoverishes the people. It requires 
^10 small skill and acuteness to unravel tho tangled skein of tiuiures superim- 
f>0Bed upon one another and laAvyora are not slow to take advantage of the 
situation and raise the scale of fees accordingly. The bar of the Calcutta 
High Court is reputed to be the richest in all India. The accumulation 
enormous wealth by the laAvyers has not been without its effects on the 
the landed aristocracy. Needy zemindars often obtain 
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ture of tlie land systeni of Bengal. The revenue being fixed 

The Permanent ill perpetuity;, Government wastheilcefor 

Settlement gave an released from the labour and 

impetus to sub- 
infeudation of land. involved in detailed inafassal settle* 

nieiit and the zemindars were not slow to follow the example 
set before them* Men who do not like to part with the status 
of zeniindar bv an absolute sale of their property would 
readily eiumgh raise money by alh)wiiig the proprietary right 
to be carved up into estates of minor value, the whole sub- 
stance going into the hands of other, while the name alone re- 
mains to them. Inferior holders of tenures would follow the 
same practice till tenure within tenure became the order of 
tile day. Thus a ver>^ considerable class of mere aimuitants 
ha.s been created in Bengal, who liave no interest in the land’ 
and its improvement.^ These auiiuities represent an increasi' 
of revenue which might have gone into the coflers of the 
State. The occupancy-raiyats whose interest is trausferabie 
by custom have followed in the wake of the tenure-holders 
and proprietors and are getting more and more into the habi(: 
of sub-letting. Thus a.fresli class of petty middlemen, igno- 
rant and useless ha ve arisen to reduce the profits of cultivation 

luoncy from the lawyers outlie Kecurity of their ostiites. Iho interest 
which, in the abwmee of any organised jjysU’in of credit in the country 
is generally high, keeps mounting up till the amoiuit of debt far exceeds 
the b'ceu^ity offered jukI. the estate passes to the creditor ^ndcr the 
ojxrratioii of tlic ]a\f of mortgage. Thus arc the la^vyers and usurers 
slowly but .surely ousting ancient Zf‘ridndar.s of the Lower 3?rovinces. 

* Cotton in his “ Memorandum of Jiaiid Tenurctt ’Vput« forth Jir ph ie 
for subinfeudation on the ground that it tends to secure a wide diffusion 
of profits and a “ gradual ucw^sioii to the wealth and uifluence of small 
propietorsC' He entirely overlooks the tendeucy of the to vaisc 

the rents of under- tcjuuits. Whatever imiy be the inetits of ttuhiufeud^^ 
tion from the socialistic point of vie-w, it goes without saying that 
exercises a banolul iuhuenetr on .subordinate interests in land, except jb. 
cases in which the tenures arc (weateii in iavour actual cultivators 
o<XMipicrs of the soil. In the very nature of things suhinfoodation inve^vo 

the muitiplicution of middlemen who liavc no interest in tile impte^c 

ineUt of land. Cot ton‘*H argument ptocecds on the fallaciouH, aasump 
ti OB that the intermediark'S aiv. almost all of them 



HfiJ disturb the normal conditions of landholding. There 
are substantial arguments in favour of the policy which 
protects the actual cultivator, there are none which would 
jnstrfy his conversion into a petty middleman. 

The assessment levied at the decennial settlement for 

The proportion Behar, and Orissa (which at the 

ot the revenue fixed time consisted only ol the district of 
at the Permanent a. ‘ r 1 1 i i* 

Settlement, to the Mianapni* and part of H ughli ; or more 

gross rental, accurately speaking, of the tract of country 

between the rivers Rupnaraiti and Subarnareklui)* and the 
districts of Sylhet and Goalpara in Assam was 286 laldis of 
rupees. It was believed at that time that it amounted to 
90 i)er cent, of the gross rental and Sir Jolin Shore estimated 
that the British Government received 45 per cent., the zemiri- 
dais aiid tenure-holders 15 per cent, and the cultivators 40- 
per cent, of the gross produce of the soil. To modern notions, 
the percentage of rental taken by G()vernment at the per- 
nuiiiont settlement may seem too high but it should be 
reni<Mnl)ered that the zemindars had their nankar or nijjofe 
lands free of revenue and that they were given all the pros- 
pective income from waste lands. They were also allowed 
to appropriate the whole of the "" Bayer ’’ imposts and 
the proceeds from all invalid grants under 100 Inghas which 
they chose to resume. Many well-informed officers of the 
day believed that there had been fraudulent concealment 
of assets ou an extensive scale. Grant in his '“ Analysis 
of the Finances of Bengal ’’ estimate3 the concealment at 
more than a crore of rupees but Shore disputed the accuracy 
oi the figures and it would not be safe to lay too great a 
stress on them. The balance of evidence points decisively 
t«> the severity of the assessment. After a very few years 
however, with the reclamation of waste lands, and the 
‘^‘xtengjon of cultivation, the illegal imposition of abwabs 


* Ori$8s Proper was apt acquired till 1803* 
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and the undue enhancemont of xentSf tho situation of tin 
xemiridar nuderwent a radical change for the better, theii 
income having trebled itself within a decade and a half. f,:. 
a minute dated 20th September 1893, Sir Antony Macdonm>|] 
(now Lord) wrote that in three generations the income of thv 
zemindars of North Behar increased eighty-fold, practicallv 
without any expenditure of capital. The revenue of tie - 
permanently-settled estates rose to 323 lakhs in 1903-()i. 
The increase was chiefly due to the resumption ami assess- 
ment, during the first half of the nineteenth century, of a 
large number of estates which had been held revenue fo'v 
under invalid titles. During the same periods (f.c., 1790-9] 
to 1903-04) the gross rental of these estates rose from 318 tv> 
1,472 lakhs; in other words the Oovernment share of the 
rentarfell from 90 to 24 per cent.^ 

The land-revenue demand for the year 1911-12 was moK' 

than 4 crores. Four-fifths of the laiuh 
The comparative- * 

ly light incidence of revenue were permanently settled in 1793 

BengaL ^ ^ and^since that date the zemindars and 

their tenants have shared between therit 

the entire benefit of the enormous increase in the value of 

produce which has taken place. The result is that Bengal 

pays a lower revenue than any other .province with tlu' 

exception of the Central Provinces, and the incidence of the 

♦ land-revenue per acre is only 0-13-2 as compared with 

Re. 1-7-8 in India as^ whole.® 


^ The produce per acre may be valued at Ks. 20> or 97 ,96 lakhi^ 
the provinee as a whole, of which the total cropj>cd area was estiinatecl 
at 76,454 square miles in lOOU-04. The rental of 10,70 lakhs (of 
f ntly and temporarily settled estates) represents 17 per cent, and Ih'* 
revenue about 4 per <?ent. of the value of the produce (Impt^rial Gazetteer. 
Bengal Yolaine). 

•' In a pamphlet entitled the “ Land Question ” reprinted from On- 
Time$ of India, &, comparison was instituted betw-een jK^rmanently-setthd 
Bengal and the Bombay i^csidcncy where the eultivators wei’o sohstao' 
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The Permanent Settlement of 1793 has but little 
fco recommend it cither for study or for imitation, 
in its inception, it was a benevolent blunder based on too 
,;roat a trust in the zemindar’s good sense and in its results it 
has proved an obstacle to the progress of the country. 

1 - “Never” wrote Lord Hastings in his 

The policy of the c 

Perniaiient Settle- iriinute of the 31st December 1819 “ was 

ment condemned . 

and finally dis- there ajiy measure conceived in a purer 
carded in 1882. spirit of generous humanity and dis- 
interested justice tlian the plan for the Permanent Settle- 
ment in the Lower Provinces. It was worthy the soul of a 
Ooniwallis ; y^t this truly benevolent purpose, fashioned 
with great care and deliberation, has to our painful know- 
ledge subjected almost the whole of the lower classes 
throughout these provinces to most grievous oppression 
- -an oppression, too, so guaranteed by our pledge that we 
are unable to relieve the sufferers.” In the next chapter 
ir will he shown that contrary to the intention of its framers, 
it had a disastrous effect at once on the ancient landed 
houses and on the tenantry. After more than a century’s 
trial, the policy of the Permanent Settlement was found 
wanting and finally discarded in 1882 by the Secretary of 
State for India. 

tduily luaclc peasanli proprietors. It was shown that wliilo the iiieidonce 
ot laml-re venue in Bengal was annas ten and pies head of popuJa- 

tion, in Bombay it u-as K.s. 2-10 per head. The import duty paid through 
the (‘alcutta Custom House was 1-3 per head, t ha if paid througli the Bombay 
(histom House \va.s 3-9 per head. The inhabitants of Bengal, paid annas 
•vhreD per head as income-tax, those of Bombay five annas and a half. 
I his points to the greater prosperity of the people of Bombay and disproves 
the theory advanced by Butt in his “ Open Letters to Lord Curzon ” that 
the Bermanent Scttlemont has promoted generally the AveU -being of all 
<’hdS8oa and thereby itidireotly helped the revenues of the country. 



CHAPTER* HI. 

Thk History of Landholding subsbqoent to the 
MANENT Settlement OP 1793. 

The stringent provisions of Regulation I of 1793 relating 
to the sale of estates for arrears of revenue led to the extinc- 
tion of many ancient zemindari houses. Before the Per- 
manent Settlement, the procedure for the reaMsatioii of iv 
venue consisted of the attachment of the defaulter's propertie.^ 

, . and confinement, more or less rigorous. 

The^old and the „ i i 

new procedure for of his person, usually ending with 

of^^^re^nu^e ^^com^ restoration of his estated The process 

has been thus described in detail. * Wlien 

a zemindar feli into arrears with his land-tax he was 

■arrested and his goods and estate or part thereof 

were attached by tlie local agents of the Goverrii- 

meiit. Tlien began a graduated procCvSs of squec^'- 

ing. If fche zemindar w'ere an important personage or 

^ In Datt’s “ Open Letterp^ to Lord Otirzou ■” there is an insiniiK fion 
that the system of impn-soning zemindars was .first introduced by the .Ea4 
India Company. Mt*. says, When Warren Hastings imprisoned de 
faulting zemindars, he scarcely acted with sufficient regard to the ancxciii 
traditions of the province^' tp the position which the hereditary landlords 
had held for centuries among their people. ” This statement s^ms to 
devoid of historical foundation. The following extract froiii the 
Report described in detail the means by which arrears of reventio w»m*- 
'recovered before the advent of the British Goveriunent. ** Under ilw 
native Governments, the recovery of arrears from defauiters was soraetinies 
attended by seizure and confiscation of personal property or by personal 
coercion. The zemindars might be imprisoned, (diastised with sUT 
and made to suffer toi ture, with the view of forcing from him tho discovery 
^f concealed property. He might l>e compelled to choose either 1 
come Mussulman or to suffer death/’ Shore sayrs--.^ Hts filievl vrih 
'Ordura and all impurities were used as prisons for the zemindars. ’ * 
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,, good briber, the attachment of his lands and the cm- 
iineiiient of his person Avere at first almost nominal. Soine- 
tiwcs the revemte bailifts did not even oust the semindar .s 
iaiK ofliceis from the actual collection of the revenue, while 
the restraint placed on the libert.y of the zemindar himself 
merely amounted to a resiiectful .surveillance of his move- 
ments. if these mild measures failed to make the defaulter 
,m- up or if he were slack iu Iris bribes to tlie I'evemie 
underlings, the pi oce.ss of compulsion rapidly developed. 
The attachment of his lauds and goods went on to disiK,s- 
session of his estate. The surveillance of liis person pa.ssed 
through various stage.s, from restraint iu his own hoiise or 
palace, to being brought under guard to the (Jollectoi's 
headquarters, coiilinemeiit within the precincts of the Col- 
I(!ctor’.s court and imprisonment in the district jail. The 
linal turn of the scre w was to drag the defaulter before I he 
supreme revenue authorities iu Calcutta wliere the process 
of squeezing began afresh and the degree of restraint varied, 
according to the bribes paid to the native subordinate.s from 
enlargement on bail to rotting in the debtor’s prison.”' 
While the defaulter was thus kept out of his properties, aiui 
ius person placed under restraint, his estate was either let 
out in farm or managed by the Collector. In either case, 
the management was attended with serious difficulties, as 
the tenants, backed up by the secret inlluenc* of the dispo.s- 
sessed zemindar, withheld payment of r^nt or absconded iu 
a body. The Collector had too much in his hands to be able 
0 evote his personal attention to the affairs of the estate 

Th ‘details of management to underlings 

o were m many cases hired for the job. The orders of 
le Court of Directors and the injunctions of Parliament 
touraged the deteption of zemindars in duress and blieir 
“possession from their estates. The payment of allowances 


Hunter’s IntrodncUon to the Bengal Keoonlsi pp. 90. 91. 
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to the zemindars during confinement was a burden on thf- 
Treasury, All these Gircuinstances favoured the re-entrv 
of the zemindar. A part bt the arrear was in many 
instances paid by the person who stood surety for 
zemindar when he obtained his sanaiL The remainder 
was carried on as a floating balance or written off as ir- 
recoverable arrear and the ousted zemindar was reinstated 
in his former status. The procedure though harsh and cruel 
in all outward seeming, was really a blessing in disguise. 
Its rigors were directed chiefly against the person of the 
defaulter but in the long run he got back his estate intact 
sometimes at a reduced revenue. In shorts it acted as u 
system of rural bankruptcy relief, more or less severe in its 
operation against the person but rarely, if ever, destructive 
of the ancestral estate and tenement.^ 

In the place of this apparently rigorous but really whole- 
some procedure, elastic in its operation, and merciful iu its 
ultimate results, the Permanent Settlement substituted i\ 
stern and invariable rule for the sale of the defaulter's estates. 
It was laid down that on failure of payment from whatever 
cause a sale of the whole of the lands of the defaulter or 
such portion as may be sufficient to make good the arrear, will 
positively and invariably take place/ To most of the Bengal 
zemindars, unschooled in punctuality and business habits, 
this was nothij^g short of the crack of doom. They were 
too old to shake off at a short and sudden notice the lax 
and irregular habits Avhicli had grow^ upon them througli 
several generations past. It was vain to expect the ancient 


^ In Or Minute recorded in the proceedings of the Board of Keveiiuf' 
ill July 1799, it is asserted that “ from the Compaay^s acquisition of the 
(jcded lauds, comprehending, until the formation of the Permanent Settle- 
ment a period of 30 years ; and from the accession to the Dewani until the 
abovementioned time, there had hardly an instance been found of the 
property in landed estates having changed hands by cause of debts, oithec 
public or private, certainly of the large ones, none (!^th ReBort)# 

^ Eeguiation I of 1793, section 7. 
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sviniiadars of Bengal, encumbered, as they were, with all the 
costly pa^siphemalia of their petty courts and military re- 
tmiiers,’ and accustomed to leave the management of their 
estates in the hands of dishonevst and irresponsible servants, 
to suddenly transform themselves into punctual tax-collec- 
tors. The views of the zemindars themselves may be gathered 
'from the following passage in a letter from the Collector of 
Midnapore, dated 12th February 1802. ‘‘ All the zemindars 

with whom I have ever had any communication in this and in 
other (Hstricts, have but one sentiment respecting the rule at 
present in force for the collection of the public revenue. They 
all say that sr^h a harsh and oppressive system was never 
before resorted to in this coimtry ; that the custom of im- 
prisoning landholders for arrears of revenue was in jeom- 
parison mild and indulgent to them, that though it was no 
doubt the intention of Government to confer an important 
benefit on them, by abolishing this custom, it has been found 
by melancholy experience, that the system of sales and 
attachments which has been substituted for it, has in the 
course of a very few years reduced most of the great zemin- 
dars in Bengal to distress and beggarj’^ and produced a greater 
change in the landed property of Bengal than has perhaps 
ever happened in the same space of time in any age or country 
by the mere effect of internal regulations.” 

The ancient houses of Bengal broke idown under the 
The disastrous strain of the new rule (popularly known as 
c^e * w “ sunset ’ ’ law) and defaults followed 

landed fainiUes. on an extensive scale. During the two 
years, 1796-97 and 1797-98, estates bearing a revenue of sicca^ 
Rupees 5,521,252, more than a fifth of the whole land-tax 
of the province, were advertised for sale for arrears,’ 

' Hunter V Introduction to the Bengal Records, p. 100. 

* A sicca rupee is equal to one rujjee and one anna of British Indian coin. 

’ the l^tnindari Settlement of Bengal, Vol. I, Appendix XII, 
p. 286. Mr. Holingbroke, a Deputy Collector , is the reputed author of this 
ttotk tfhich was puhHshed anonymou^^^ 

a, M 8 
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In fact, few among the landed aristrocracy could escajH, 
from the. effects of the relentless law which made a clean swe.>p 
of the ancient zeinindari houses. To borrow an effective 
metaphor from Hunter, “ the wave of the Perraaneiit 
Settlement had in truth submerged the ancient houses of 
Bengal.” “ Among the defaulters,” says the Fifth .Report, 
‘ ‘ were some of the oldest and most respectable families « 
the country. Such were the Rajas of Nadia, Rajshahi, 
Bishunprxr, Kasi Jora and othem ; the dismemberment of 
whose estates, at the end of each succeeding year, tbreaten<!d 
them with poverty and ruin, and in some instances presented 
difficulties to the re venue-officer, s in theiEi endeavour to 
preserve undiminislied the amount of the public assessment.”’ 
“In fact ” writes a revenue expert, reviewing the whole 
official evidence on the subject ‘ ‘ it is scarcely too much to 


say that, within ten years that immediately followed the 
Perihanent Settlement, a complete revolution took place in 
the constitution and ownership of the estates which formed 
the subject of that settlement. 

Other influences were at work in breaking up the 


old landed properties of Bengal. Paradoxical as it may 


The power of 
alienation granted 
to the zemindars 
by the Permanent 
Settlement was ano - 
ther cause of theii* 
ruin. 


seem at first sight, the po wer of alienation 
granted by the Permanent Settlenient 
Eegulations to the zemindars of Bengal 
was a prolific cause of their ruin. In 

fact the boon turned out to be a curse. 

% 


Lord Conwallis found thfe zemindars hopelessly involved in 


the meshes of their creditors, yet powerless to extricate them- 
selves by the sale of their estates and he resolved to 
enfranchise them by giving them the right of absolute dis- 
posal of their lands, whether in whole or in part. “To 
keep them in a state of tutelage, ” he wrote, “and to 


• Fifth Uepojct, Vol. I, p. 71, Mawiras reprint. 

* Official memorandum of the Bevenue Admimatration of ,th# 

Provinces of Bengal, by J. MaoNeiU, p. 9, . 
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prohibit them from borrowing money or (Iispo,sing of their 

Itiijds without the knowledge of Government, as we do at 

piesent, with a view to prevent them from suffering the conse- 

(jiieuces of their profligacy and incapacity will perpetuate 

these defects. If laws are enacted which secure. to them 

thy fruits of industry and economy and at the same time 

leave them to experience the consequences of* idleness and 

extravagancy they must either render themselves capable 

ol transacting their own business or their necessities will 

oblige them to dispose of their lands to otliera, who will 

cultivate and improve them.”' For a large proportion of 

the ancient families of Bengal, the second alternative was 

the only po.ssible one. They had neither the energy nor the 

thrift necessary to retrieve their fallen fortunes —nor were 

they sufficiently disciplined in self-denial to make'’ an 

ab^teniious or wise use of the new power conferred on them. 

In the terse language of Hunter, freedom from tutelage 

practically meant freedom to go to ruin. The new weapon 

placed in their hands dealt a death blow to .their own 

existence. The ea^y-going zemindars made so liberal a 

use of their power of .sale that very few of thfe .ancient 

houses survived the commotion. The negotiable character 

imparted to landed estates . raised the value of land 

to a considerable extent ^ and furnished a further incentive 

to alienation. To add to this general wreck, the Code of 

1793 armed creditors with new and effective powers for 

T. . „ ^ the recovery of old 'debts. Under the 

The turnons efiect 

on the zemindars of old System, creditors found it almost 
Uie new law for the • '-i i . • . , <■ 

recovery of debts. impossible to Wring payment out ot an 

influential zemindar. A process existed 
^nd the British Courts might bcwresqrted to ; but the process 
" a.i costly, the courts distant, and their decrees difficult 


* litth Report, p. 612, Madras leprint. 

Til 1811 , the zemindar’s interest used to sell for 28 years’ purchaae* 

’'^•eToaue Seleotiohs.^p. 285A I ^ 
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to execute. The network of impartial and independeijr 
tribunals which the Regulations of 1793 spread all oyer the 
country plax*ed within the easy reach* of creditors and 
mortgagees unprecedented facilities for exacting their bonds. 
Hunter says '' They (creditors) swooped down with old 
.standing claims, accumulated by ruinous rates of interest, 
rates justifiable when they had little chance of ever recover- 
ing the principal but wdiieh acted oppresvsively now that 
laud had become a first class security and sums up the 
situation at the close# of the eighteenth century in the,se 
words ' ' while many of the historical houses fell beneath 
the guillotine, of the Revenue Sale laws a still larger 
number were extinguished by their pAvate creditors and the 
civil courts. ’ ’ ‘ The Regulation laws served to raise a new 
class "of shrewd and business-like zemindars on the ruins of 
the ancient aristrocracy of Bengal. 

We now turn to examine the relations between landlord 


and tenant as affected by tire Permanent Settlement and 


subsequent Regulations. Regulation I of 1793 fixed for ever 


The effect €)f the 
Permanent SettJe- 
ment upon the rela- 
tions between land- 
lord and tenant. 


tho*i*eyeime payable to Government but 
left the zemindars free to realise any rent 
they chose from their tenants,^ The power 
reserved by Government to lej^slate in 


favour of the tenants w'as not exercised till sixty-six years 


• n.n trod net ion 1.0 Benga.1 liccords, p. 114, Huntor goos on to 
remark : '' When objectiwis are taken to the large rcnt-roirof the modern 
asamindars of lieiigal or to their strio tly budnegs relationsj to weirds their 
tenants, we should in. fairness remember two things. Those Mtn.mdar.s 
are tho representatives of a class which we deliberately called into exii^tence 
to work out the system which we ourselves had imposed on the provhiee, 
If they had not dealt with their estates on sttdetly buMness primdplos, tbvj 
could not have worked out that system at all. ” 

^Ifc has been held in certain quarters (the opinions will be ioimd 
collected in a work entitled the Zemindari Settlementi of Bengal) that (dl 
classes of raiyats are entitled under the regulations to hold land at feed 
rates of rent and it has been asserted that the avowed object of the rt'gU' 
iatiOn# vras t o restrict the rent of raiyats to the ‘ ‘ pajrgana ’ - rates of I 
Theire is a great deal of uncertainty in the State papers oh 
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lifter and the measures passed in the meantime were chiefly 
directed towards pronioting the security and ensuring the 
|)uu()tual payment of the Government revenue. 

We have seen that before the Permanent Settlement, 
tlie procedure for the realisation of revenue consisted in the 
attachment of the defaulters’ properties and confinement, 
rfiorc or less rigorous, of his person. Regulation III of 1794 
abolished the imprisonment of defaulting proprietors except 
as a last resort J The removal of the fear of confinement 
avul the delay which in those days of imperfect communica- 
tion, necessarily took place in obtaining ordersS of sale from 
the Board of llevemie and the Governor-General, encouraged 
the /.emindars to witll^iold payment till tlie eleventh hour, 
much to the loss and incouvenience of Goveinment. In 
many instances the zemindars promoted tlic sale of portions 
of their estates, for the purpose of repurchasing the same 
in fictitious names at an underrated assessment. The general 
tendency towards default and unpunctual pjiyment of revenue 
called for a revision of the existing law and other 


1>. is possible to pick out. pliraseg from which it couki be argued that no 
I'aiyat is Jjable to a higher rate than that fixed in the patta which ac- 
c<nxliBg to^ could never exceed the ratc'S but it is equally easy 
to show that what was really meant was that the rates fixed by lawful 
authonty Md not according to arbitrary exaction should be paid. JUore- 
overj to the failure of the pa/k? regulations took Ih# bottom out of the 
argument that the raiyats’ rents arc not liable to ojihanocmeut. Ihiden- 
kow'oi), at p, G2t) of his Land Systems, gives a summary of the arginncnts 
‘q(ainst the view that the rents of all i*aiyats weiv? invariable. 

i The Select Committee of the House of Conirnona in their Fifth Report 
were ineUned to attribute this state of things, neither to a change of system, 
thaii to the deliberate action of. the zemindars. They pointed out very 
kn'(yibly that tlie now .system had abolished the oxercise of the powders 
'formerly allowed to the zemindars imd had referred all disputes to the 
liewly established courts of justice ; that these courts were unable to oojie 
the work thrown on them ; that the determination of a single suit 
<‘ould not be expected in the course of the plaintiii’s life and that the culti* 
Vi’vtors, taking advantage of the inability of the courts to afford rodre.ss to 
dm withheld their rents much to the detriment of the public 
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circumstances, to be presently noticed, further emphasised 
the necessity for reform. * 


The safeguards by which Lord Cornwallis hoped t 


The two safe- 
guards provided by 
Cornwallis for the 
protection of the 
raiyats. 


protect the interest of the raiyats Wero 
mainly two in number. The first was the 
statutory provision about the delivery 
of or leases specifying the area 


of the holding, the conditions of the tenancy, and tie;' 


rent payable which was never to exceed the estab- 


(1) Delivery of 
patios. 

( 2 ) Maintenance 
of accounts by the 
Kanango. 


lished pargana rate.® The zemindars were 
directed to prepare pattas, subject to the 
approval of the Collector and to deliver 
them to the raiyats. The second was the 


provision for the maintenance of the accounts of the raivats 
by the Kanango and the village Patwarl, which in the ven^ 
nature of things would tend to seciu’e the permanency of 
the rates. It was intended by these safeguards to assure to 
I the raiyats the possession of the holdings on certain specific 
conditions and at specific rates of rent and to proyide a 
record, however rudimentary, of their rights. In theory, 
Lord CornwaHis\s plan for securing the record of raiyats' 


^ 3Tic right of the raiyafc to receive pattas was declared by eeotion 5'.),, 
Kegoiation VIII of 1793. By .sections 54 & 65 of. the same Eegidatioiu it 
was directed that^ill existing ahwahs should bo consolidated with tlic 
ami rent and the imposition of frc.sh ahwahs wa.<3 ppfibibited* 

established Pargana ” rates were more imaginary tlvini 
real. Hunter writes in his liu-roduction to the Bengal Kecords : 
crux was what were the “ established ’’rates. Sir John Shore had Ini<i 
down the method of fixing them, village by village throughout an estsk. 
But charactei’istically enough, in his “ plan for the ea.so and securhy 
of the raiyats ’ ’ the numb^jr of years in which the process was to be 
accomplished was left blank in 1780, and it does not appear to have 
been ever filled in. «Even if the landholders had been desirous of 
carrying out the orders of the Government for the introduction of a general 
system of declaratory leases, they had not the futidamental data necessary 
for the purpose.” In 1812, the autboritios admitted that the Pargai) a 
rates were very uncertaih {vidt section 5, Eegulation V of 1812 and 
Oolebrook’e Minute of 1st May 1812.) 
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lights was excellent. The integrity of the conditions of the 
lioldingand the exclusion of all new covenants were guaran- 
teed by the provision requiring the Collector’s approval of 
the pMas* The permanency of the rates of rent and the 
omintenance of fair dealing between raiyat and zemindar 
were pledged by the appointment of the Kanango and 
Patwari to -keep the village accounts. Nothing could be 
better on paper but the whole plan was 
bothVieguards. ^ complete failure in practice, simply 
because no executive agency to enforce 
the arrangement was provided. The strength of the district 
executive agency in those days was far too inadequate 
to cope with the work thrown on it and it was physically 
impossible for the Collectors to embark on the minute 
investigation of the raiyats’ rents which Lord Cornwallis 
«n)}itemplated and which Sir John Shore methodically de- 
signed. Before their number was increased up to the required 
mark, the rural record of rights, on which the success of 
such an enquiry depended, had disappeared. Tlie office of the 


The office of 
Kanango abolished. 


Kanango or recorder of landed -rights, 
established by Eegulation IT of 1816 was 
abolished in 1827 after an existence of 


little hiorh than 10 years.^ While the Kanangos paid by 
the State were thus abolished, the Patwaris or village ac- 
countants underwent an even more disastrous change. 
Until 1793, they were the servants of tSie village com- 
niiinity, paid partly by small grants of land from the 
Government and partly by allowances from the body of 


• There are now no statiitory Kanangos except in Orissa. Under the 
Mogal system as described in the -.4 the Kanango was at once 
officer of record nnder Government and “ the protector of the 
mf?ibandmcn ” (Gladwin’s tranalation, ed. 1800, Vol, I, pp. 306 & 287). 
fhjt after the Pormanent Bettlenient which deprived the ordinary raiyats 
their rights and status^ the Kanango’s occupation was gone and though 
office w^as rovived for a short time, it tended to degenerate into a 
'i^-amhnlari depaTtment under the new order of things. 
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the resident cultivators. Under the Permanent 
inent, these guardians of the rai vats’ rights were trams’ 
formed into the servants of the landlords. Regulation VIII 
of 1793 required the zemindars to appoint a patwari in each 
village witlyn his estate to keep the accounts of their xaiyats. 
The landholders did not find it difficult in the long run to 
convert the patwari who was dependent upon them for pay 
and appointment, into their servant, working under their 
orders and often in their Katchari or office. The effect wavS 
to change the public and important record of tenant rights 
into a private and hostile record, prepared and mamtained 
under the landlords’ control. No wonder that in these cir- 
oiimstances the records which they framed Tvere devoid of 
value and were often perverted to suit the purposes of the 
zemindars. The power of control with which the Collector 
was vested was no more than nominal and failed to bring the 
Patwaris witJiin the sphere of his influence. In the course 
of time the Patwari ceased to exist as a public servant and 
the Regulation of 1871 became a dead letter except in some 
parts of Behar. Th^ rule for the exchange of Paitm 
Patta regulations Kabukfats also proved ino|>erative, 

proved in operative. ^ opposed to the interest of 

both the landlord and the raiyats.^ Most of the zeniin- 
dars began to evade their obligations in regard to the 
delivery of patkis which had the tendency to stereotype 
rents and thus* prevent enhancement. Those zemindars 
who obeyed the letter of the law by tendering 
inserted in them such exorbitant rates that the^^^ r^^ 


^ l:he futility of the patUi- regulations made itself manifest in ^ 
very short time. In 181.5, Lord Moira, Governor-General, iti a despateh of 
great mfeight and historical importance (re.priiited in the jseleefeion^ 
the records of the East Tmlia House)* obserTcd “ Gomplamts of the vUlage 
tenure-holders have crowded in upon me without number ; and ! had ccly 
the mo^'tiftcation of finding that the existuig systAm, estabikhed by 
iBgisUturo left me withoiitthe means of pointing out to the e<wnp|a^ 
iway in^ 
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eljised to accept them. Even when the rates were fair, the 
Khuclkhast and other raiyats who claimed a prescriptive 
right of occupancy, would not, in many cases, take delivery 
of the the term being limited to ten years sugges- 

ted possible eviction on the expiry of that period.^ It was 
apprehended that the restriction of the faUa to a definite 
term would diminish the force of that prescription which had 
established a right of occnpancy in favour of the raiyats. 
In their eyes, the fatta was a derogation from the rights 
which were based on custom — more ancient than all laws.‘^ 
There were other reasons also for the raiyats’ refusal to accept 
ffiUa^ ov execute counter-parts {Kabulyats). In the first 
place there was the fear that the consolidation of all 
demands in one lump sum in the paUa, would form the 
basis of a new asal or original rent, to wdiich fresh abwabs 
or cesses might be added in the course of time. No doubt 
Regulation VIII of 1793 placed restrictions on the imposi- 
tion of new abwabs upon the raiyats and laid down that 
every exaction of this nature should be punished by a penalty 
equal to three times the amount levied — but so grea}; was the 
zemindars’ power for mischief that in actual practice these 
>statut0ry prohibitions could do very little to arrest the 
growth of fresh abwabs which continued to flourish as un- 
checked as ever. In the second place the cultivators 
as a rule held more land than thev were rated for in the 
village registers (which were then still inexistence) and 
they shrank from an enquiry into the exact amount. There 


* Kegiilation XIV of 1793 limited the term of pfdlm to 10 years, 
{his was promj>ted by the fear that the zemindars may feel tempted to 
^.et nd of the trouble of management by granting long leases and thus 
’leprivo thomselves of the means of meeting the Oovernmeut demand. 

Thomas bigaon, an experienced officer in the Company’s service, 
Wiottj : * ' The cultivators have always sought to avoid the taking of such 
pniUu,^ under the impression that they Avould thereby bo compromising 
' ir to uuHmited occupancy. ’ V Selections from the records of the 

India :.Hous0v-p.-:-388./:;- ' 
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was a fourth reason stronger than all the rest. The accept- 
aiice of the '' pafia ’’ meant the perpetuation of the rather 
fictitious '' Pargana ’ ' rates which w^ere considerably in excess 
of the economic rent which the landlords could secure by 
contract under the then prevailing conditions. The greai, 
famine of 1770 had wrought havoc among the people, one- 
third of the cultivable area was lying untilled for want of 
hands.* The Khudkast or resident raiyats paying rent at 
customary rates were not sufficiently numerous to extend 
their cultivation beyond their own fields, and favourable terms 
had to be olfered to migratory raiyats in order to iiidue(j 
them to settle on lands which had been left vacant as a result 
of depopulation. Occasionally resident raiyats would be 
foimd willing to abandon their hereditary homesteads and 
take'iip deserted fields at lower rates of rent. Influences 
were thus at work which tended to bring down the pitch of 
rent in every locality. The resident raiyats were naturally 
most interested in the result of the struggle that was going 
on and by a general acceptance of leases and an execution of 
counter-part agreemenis, they would have courted defeat and 
stereotyped for ever the customary rates which they were 
trying by all possible means to reduce. 

NotwitlLstanding the greatest eflorts on the part of the 
Legislature, the general introduction of w^’itten leases coiil<i 
never be eft'ected^in Bengal, both parties having an inyincible 
dislike to tie themselves down to written terms which would 
effectually prevent future attempts by either party to cir- 
cumvent the other. In 1812 the Collector of Tirhiit repotted 


^ Hunter writer; :--Sinco the famino of 1770, the enstomry 
land in Lower Bengal were in excess of the economic rent which cotd<i 
obtained for it. fhoso of the resident cultivators who had most couniv^y 
orleaBt fixed property to leave behind, refused to pay the customary rafc« ' 
quitted thi^ir hereditar^^ holdings and took up land at the market-rent ' 
non-resi(lont tenants in some other village. * ^ Bengal Manuscript Eocon * 
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thM thore was scarcely an instance in Behar of a patta being 
i:;lveB by the zemindar or accepted by the raiyat. Legis- 
hition following close npon the Permanent Settlement added 
to the rigours of the situation in which 
Th^e raiyat found himself placed. Regu- 
friiyat’s position lotion IV of 1794 gave the zemindars 

y/orse. 

• power to recover rent at the rates offered 
in the lease, whether the ramxt agreed or not.' No wonder 
tliat the raiyat regarded such a system as an engine of op- 
pression. Goaded into despair, the raiyats determined to 
use the only weapon which was ready to their hand and to 
starve out the zemindars by refusing to pay rent. Thus 
deprived of the means of discharging the public burdens, 
many of the zemindars were powerless to save their estates 
from sale for arrears of revenue. Other circumstances con- 
tributed to the same result. The new system, had abolished) 
under severe penalties, the exercise of the powers formerly 
allowed to tlie landholders over their tenantry and sub- 
stituted rules for the distraint of tenants' crops and other 
property. These rules intended to facilitate the recovery 
of rcuits by the zemindars, and borrowed from the law and 
practice in Europe, were ill understood and found to be 
difficult of practical application. The raiyats released from 
the fear .of personal restraint, soon turned their liberty into 
t license and defied the ze^iiindars' author - 
zty. The economic relations oi labour 

‘ Thus ” says Field, “ the zammdars were enabJed to claim any 
r.ita:', they pleased, to distrain .for rent at those rates and to put on the 
ran at. s the onus of proving that the rates so claimed were not the estal>“ 
rates.” But Nemesis .soon overtook the zemindars. The suits 
so numeroris and so swamped the courts, that the zemindars found 
it uiniciilt to get decrees for rents due to them. In the district of Burdwan 
there were more than thirty thousand eases before the Judge. The 
PB>i:edure of the courts required that every individual should bo sued 
i^^piirately--To institute and carry on to a successful issue as many indivi* 
"•ai Kuits as there were raiyats called for an amount of outlay which was 
o-ad the ineans of most zemindar ' 
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to land were in favour of the raiyats. There was more land 
in Bengal than there were tenants to till it ; aaid any severity 
on the part of the zemindar led to the flight of the resrideTu 
cultivators to adjoining villages where they could obtain hold- 
ings at lower rates. The Regulations deprived the zemindars 
of their rights to recover the rents of absconding tenantii 
from those that remained. The impasse thus* created led to 
numerous defaults in the payment of revemie and con>sequent 
sales of estates on an extensive scale. 


There was another cause of the zemindai'sV inability 

Another cause of ^ the revenue due from them. We 

zemindars' failure have seen, that the revenue assessed at the 
to pay revenue, . x* 

Permanent Settlement was out or propor- 
tion (90 per cent.) to the assets of the estates. The proportiou 
fixed as the Government share of the proceeds from land was 
in most cases too exorbitant and required the most attentive 
and active management to enable the landholder to discharge 
liis instalments with punctuality. But Bengal zemindars 
Avere as a rule incapable of such management, being in the 
habit of leaving their affairs to their servants and often fouiicl 
themselves powerless to save their cstate.s from sale. 

As already noticed at the outset of this chapter, the large 

number of sales which took place effected 

ha/trihi e^stat^ sweeping changes in the composition of 

sold for arrears of landed aristrocracv. In the course 

revenue. * 

of fifteen years, dating 

of the great zemindars who had survived the comnmtiva 
of more than a century were ejected from the estates 

of which they had been recently declared sole proprietors. 

It was a great social revolution affecting more than a 
third of the landed e.st a tea in a country of the si^^e 
England, It has been computed that 
years of the Permailent Settlement, one-third to one- 
half of the whole, landed property in Bengal oh 
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ovving to the inability of the owners to pay the revenue. The 
East India Compatty which had to pay its dividends and to 
meet the expenses of the great wars' with Tipu Sultan 
vvas at the time hard pressed for money and the number of 
these sales caused some alarm for the security of the revenue. 
In February 1802, the Collector of Midnapur. reported “ Com- 
plaints were very general among the zemindars that they 
had not the same powers over their tenants which Govern, 
ment exercised over them. It was notorious tliat many of 
them had large arrears of rent due to them which they were 


The absence of 
any effective process 
for the recovery of 
rent. 


utterly unable to recover, while Govern- 
ment was selling their lauds for arrears of 
assessment. Farmers and intermediate 


tenants were able to withhold their 
i-cnts with impunity and to set the authority of their 
landlord at defiance. Landholders had no direct control 
over them , they could not proceed against them excej)! 
through the courts of justice and the ends of substantial 


justice were defeated by delays and costs ofsuit.’** The 


ciy spread from district to district till the zemindars 
declared with one voice that they could not pay the 
revenue unless their hands were strengthened against 
the recusant raiyats and unless the utmost punctuality 
in the payment of rent was guaranteed to them. 
The Government, pressed by want of , money, agreed 
to fortify the position of those on whom it depend- 
ed for the pimctual payment of its revenue. In 
these circumstances the Haftam or Regulation VII 
of 1799 was enacted “ for enabling proprietors and 
fanners of land to realise their rents with greater 


* rhese were the third and foiirth Mysore ware (1790—99). Tina 
was the^Sultan of Mysore. Towanis the close of the year 1790 the English 
muwd war against Tipu for h annoxod ITavancore, an allied 

’ Fifth Keport, Vol. I, pp. 76, 77, ^ ^ ^ ^ ^ ^ ^ ^ 
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punctuality.’” In the preamble it was recited that the 
landlords could not readily get in their rents and in order 
The Haftam (Re- remedy this evil, the Eegulation gave 
gulation VII of the landlords practically unrestricted 
lords with powers pt>wer of distraint and in many cases, 
arrest of the defaulters’ person. 

They were empowered to distrain 
the defaulters’* crops and other personal properties, without 
sending any notice to any court or public officer.'^ The 
Regulation contained other stringent pro\dsions detrimental 
to the interests of the tenants. Field obvserves '' There is 
scarcely a country in the civilised world in which a landlord 
is allowed to evict his tenant without having recourse to the 
regular tribunals ; but the Bengal zemindar was deliberately 
told \>y the Legislature that he was at liberty to oust his 
tenants if the rents claimed by him were in arrear, leaving 
them to recover their rights by having recourse to those new 
and untried courts of justice, the failure in which might be 
punished with fine and imprisonment.”^ The student of 

’ The Jate Mr. C. T, Buckland, who rose to a liigh position in the 
B€*.i]gal Civil Service, wrote thus about the necessity of the Haftam. “It 
may not l>e generally luiown that the Regulation of 1799 was enacted in 
order to save the perpetual settlement, the existence of which was then 
imperilled by the excessive independence which the raiyats enjoyed. For 
although it is now the custom to say that the rights of the raiyats were not 
properly protected by the perpetual settlement, it turned out at the time 
that they could takoSuch good care of their rights that the zamindars 
could not collect rents from them until Government came to the rescue 
of the zamindars — and made the raiyats liable to arrest for default of 
payment of rent. “ (Hunter’s Introduction to Bengal Records.) 

^ With a view to give landlords gi*eater power still. Magistrates wele 
rcqmred to punish by fine or imprisonment, raiyats who could not estab- 
lish tlu'. truth of complaints made against landlords or their distraining 
agents, and the Civil Courts were directed to indemnify zemindari officers 
when they were improperly summoned, 

2 Landholding, p. 581. In the latter part of the eighteenth century 
the demand for tenants was so great that the zemindar was mere likely 
to keep his tenants than evict them. It was not at all apprehended tWt 
there would be frequent instances of the practical use of the power of 
■ejectment. ' . .. 
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[ndian history remembers the administration of Lord Wei- 
je^sioy for the victories of Seringapatam, A.ssaye and Laswari 
but these brilliant successes had their antitheses in the evils 
produced by baneful legislation. 

There is a consensus of opinion that the H aftain was most 

Hatom proved “J^ous ill its effects on the tenantry.^ 
most injurious to The operation of the revenue sale law 
lae tenantry. introduced a new race of zemindars, 

who were bound to their tenants by no traditions of liereditary 
i^yjnpathy but whose sole object was to make a profit out of 
their newly purchased property. The power of durfjss con- 
lexred by the Ha f tarn upon the zemindar was constantly 
abused with a vieM^ to the exaction of rack-rents. Reduced 
to poverty by distraint, the rai;^ts were disabled from the 
pursuit of justice. The Board of Conrmissioners thus* ex- 
pressed their opinion in 1811. ‘"In secuiing the. landlords 
from these difficulties and embarrassments, the modifications 
introduced by Regulation VH of 1799 have, without intend* 
ing it, furnished them with an engine of oppression end ex- 
tortion, as irresistible as their original powers were Jiieffecfcual. 
The penalties annexed to any unfounded complaints against 
the distrainers have operated as a denunciation against all 
complaints whatever on the part of the tenant, wliose mistrust 
of the result of the long litigation with a powerful and opulent 
antagonist is increased by the present darker attaching to 
a failure ; and he is therefore induced to submit patiently 
to every injustice, rather than attempt to seek redress at the 
expense of an immediate interruption of the labour, on which 
ins family depend for support, and with a prospect of total 
niin in the end.- ’ The result of this Regulation was that 
in twelve'years the ancient rights of the raiyats throughout 
Bengal were on the verge of obliteration. During the first 
Lord Minto’s administration, the evil effects of the liegulation 

^ Revenue SolecMone, pp. 209— 259. 
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made themselves manifest and there was 'a strong revulsion 
of otriciai feeling which produced Kegulation V of. 1812 (the 
Panjam).' The preamble cited that tlmre 
guUtion V 181*2 grounds to believe that considerable 
abuse and oppression had been committed 
by zemindars and farmers of land in the 
exercise of the power vested in them with respect to the 
distress and sale of the property of their tenants. The later 
Regulation (V of 1812) abolished the power of arrest and 
amended the law of distraint with a view to mitigate the 
severity with which it bore on the rah^ts.- A written 
demand upon the tenant was made a condition precedent 
to the distraint of the defaulters’ property. Ploughs, imple- 
ments of husbandry and cattle used for agriculture were 
absolutely e.xempte<i from distress and sale. All attach- 
ments for rent were to be withdrawn, if the tenant disputed 
the demand and gave security binding himself to institute 
a suit within fifteen days. But both under the Haftam and 
the Pan] am, the proceedings in court commenced by 
what has been described as a strong presumption, 
“■equivalent to a knock-down blow,” against the 
raiyat who had to bear the burden 6f proof. Neither 
Regulation defined or assured the rights of the tenants 


But neither Regu- 
lation defined or 
assured the tenants’ 
rights and failed' to 
strike at the root of 
the evil. 


and therefore failed to strike at the 
root of the evil. But the Panjam was 
a distinct improvement upon its pre- 
decessor and would have given sub- 
stantial relief were it not for the fact 


that it was neutralised by other Regulations. Writing 

* In 18U the Govoniment of India invited the opinion of local 
officers about the working of the Haftam. Among the opinions elicited, 
Colebrooke’s was perhcaps the most valuable. He clearty pointed out that 
the romcfly of appeal to the courts, was in the case of poor people quite 
inefficieut and that the rules designed for the protection of the raiyats had 
been perverted into engines for their destimction. AVith remarkable fore- 
eight he urged that the true remedy lay in a definition and record 

* This Regulation removed the ten years’ restriction on lea^sv : r 
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i)t 1819, the Gouft of Directors admitted the failure of 
fjje existing Regulations to protect the raiyats. It is 
curious that in the very year in which the avowal was made, 
tlic, Legislature sanctioned a system of subinfeudation known 
‘IS Patni — which by authorising the multij)lieation of inter- 
mediate tenures and the avoidance by an auction-purchaser 
of all previous engagements with the raiyats, increased the 
landlords' power to oppress the tenantry and to raise the 
.standard of rent. The effect of the sale of a Patni Taluk is 
sindlar to that of a revenue-paying estate, inasmuch as 
the taluk is handed over to the purchaser in the condition 
in which it was upon its original creation. The raiyat is 
til MS placed entirely at the mercy of the new landlord and 
his position makes it impossible for him to resist presvsure. 
in fact the cultivators in Patni Taluks were handed over 
'an masse to the intermediaries P whose one object was to 
wring a profit out of them. ‘‘'This system'' — wrote 
Dampier, a high ofiicer in the Company's service — “ which 
relieves the zemindars from all connection with their estates 
or raiyats and places these in the hands of middlemen and 
ispeculators, is strildng its roots all over the country and is 
grinding dowm the poorer classes to a bare subsistence, if it 
leaves them that." This Regulation was intended for 
tht? special benefit of the landlords on whom the assessment 
of 90 per cent, of the assets made at the tirng of the Perma- 
mont Settlement pressed very hard. It saved from ruin 
the Raja of Burdwan who having been assessed with great 
severity found the utmost difficulty in paying the Govern- 


" “ By degrees tlie sons and grandsons of the middlemen acquired 
something of the sense of duty to their tenants which the hereditary pos- 
of lauded property gives, specially in India. But that sense of 
<iuty only slowly evolved. During a whole generation, the effect of the 
l^ermanent Settlement was to make over vast estates to middlemen, who 
not the social position of proprietors and who made no pretence to the 
lings of proprietors to their tenants.’* Hunter’s Introduction to 
gal Records, 

o,i/r 


9 
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ment reYemie. For easy and ptmctnal ^realfedtion of rerit. 
leases in perpetuity and at fixed rent were^a^ted by the 
Eaja to a large number of middlemen who weije placed 
in the same position as proprietors of estates.’ 

In 1822 was passed Regulation XI of that year whieli 
in its practical working entailed further 
1822 entailed fur- detriment to the raiyats. It gave power 
thfraiy^*”*”* purchaser of estates sold for arrears 

of revenue, to evict all tenants, with the 
exception of KhudkJiast Kadimi raiyats or resident and 
hereditary cultivators, who were not to be ejected, though 
their rents might be enhanced after service of notice. The 
term ‘Khudkhast Kadimi raiyat’ was not defined in the Regn- 
latipn but it was construed to mean Kbudkhast raiyats who 
had been in possession of their lands for more than twelve 
years before the Decennial Settlement.* The use of this 
term to specify the class of tenants not liable to eviction, 
gave rise to the doctrine that Khudkhast raiyats, who 
had their origin subsequent to the Decennial Settlement 
could be ejected at' the pleasure of the purchaser and 
also that the possession of all raiyats virhose title was of 
more recent date was permissive, i.e., retained with the 

' Field thus sums up the merits and demerits ol the Patai SysU'wi. 
“ Patni tenures ujually included a considorahle area of land, and as some 
of the zemuidaries were veiy extensiTo and in con.sequenco too large for 
eflootive personal management, it is quite possible tliat more good' than 
harm inight have been done by the introduction of the Patni system, if the 
subletting had not descended lower. Unmanageable Wacts would have been 
broken up into estates of convenient size capable of being well managed 
by their owners, if they devoted themselves to their duty. But unfortu- 
nately it became the common practice of the holders tsteks to 

underlet on precisely the same terms to other persona who on *<udng such 
lease went by the name of darpatni talukdars. These again similoriy 
underlet to sepatnidMrs and the subletting was in very miwiy totancea 
co^nued several dej^ees low«. It is easy to conceive how laii^ds ot 
p '*'*’^** **** aalKoas of the conHtiy.” (iAndhekliug, 

* B. L. R., Sup. Vol., F. B«, 21s. 
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consent of landlord. The establishment of this principle 
s.-, the land practically left the zemindars free to 

cn liance of all but a small class of raiyats up to any 

point that Competition could raise them ; because, although 
the provisions of the Regulation applied directly to those 
estates only which had been sold for arrears for revenue, the 
principle once established was extended by the power of the 
zemindars to other estates also. Quite apart from this 
power, the enhancement of rents in the estate sold, tended 
to create a higher prevailing rate, which could by law be 
imposed upon tenants holding lands in the vicinity. More- 
over these tenants knew well that, if they resisted, the 
zeiuiudar would accomplish his purpose by allowing the 
cjjtat (3 to fall into arrear and piirchasing it in the name of 
a relation or dependent at the auction-sale which would be 
the consequence of the default. Regulation Xf of 1822 was 
superseded by Act Xfl of 1841 which gave 

which ^^LJrsedld to purchasers of estates sold for arrears 

Regulation XI of revenue, ampler powers of enhancing 
1822 gave auction- 1. / 1 n- t 

purchasers ampler the rents of tenants and aflorded the 

enhancing opportunity of exacting rack- 

rents from the raiyats. ’ 

^ Field \ATites : “ have no statistics .showing the exact extent, 

to which these powers were exeroised but there can be^little doubt that no 
reding of moderation on the part of the purchasers rcstrainod them from 
Vising to the utmost the facilities which the Logislatiiro had placed at their 
ihsposal for exacting the highest rent that could be wTiing f rom the culti- 
vators. Liho the purchasers at the sales unde?’ the Tncumbeved Estates’ 
in irehind, money -lenders and successful legal practitioners bought 
v’^tutes a.s a spciculative investment and expected to make the most of their 
l^argiiin.A’ fj^andholding, p. bb7.) Sir H. liiketts wrote in 1 80O : “ We 
'■ tu talk of it and write of it with indifference, but to the tenants of an 
vjftate, a sale is the spring of a wild beast into the folrl, as the bursting of 
'V ^heii ill the square, ” 

dusfeke O’Kihealy is, however, of a contrary opinion. Hesays-— If 
thon we take into consideration the very few forced sales which actually 
tooic place uhder the sale laws and the insignificance of the estates sold 
if we except ail raiyats protected by the sale law, all raiyats whose 
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Field thus recapitulates the salient features of thn 
, , revenue history of Bengal from 1765 

Salient features of ^ , , A , 

revenue history 1858. I have shown that the mutual 
from 1765 to 1858 . zemindars and the raiyain 

were in confusion and uncertainty when the East India 
Company acquired the Diwani in 1765 ; that between 1765 
and 1793 no effectual steps were taken to ascertain and define 
flliose rights ; — that Mr. Hastings and Mr. Shore whose expt- 
" rience of the subject should have given weight to their 
sentiments, were of opinion that before any permanent 
settlement was made with the zemindars, those rights should 
be defined and adjusted ; — ^that Lord Cornwallis and the 
Court of Directors, putting aside the advice of Indian ex- 
perience, deliberately refrained from any such definition or 
adjustment ; — that they under the influence of English ideas, 
believed, honestly though mistakenly, that zemindars and 
raiyats would adjust their mutual relations by oontract 
amongst themselves and relied upon the Patta Regulations 
to bring about this result ; — ^that the Patta Regulations not 
only failed for this purpose but were utilised by the zemin- 
dars for the oppression of the raiyats and the destruction 
of their rights that in 1799 when the Government revenue 
was threatened by the failure of the system of 1793, the 
zemindars were placed by abnormal legislation in a position 
of superiority ^nd power over the raiyats, fatal to all ideas 
of freedom of contract and liberty of action that at the 
same time the delitsive idea of proving their rights in the 
Courts of Justice were put before the raiyats ; — that this idea 
was delusive for many reasons and specially for the reason 

position has boon assured through express or implied recognition by receipt 
of rent or otherwise and all raiyats against whom auction-purchasers have 
not elected by some outward sign to proceed, I confidently assert that not 
one in fifty thousand of the raiyats of Bengal has had his position affected 
by the revenue sale laws. ” 

' By abolishing the office of kanaiigo and doing away with th& 
records. 
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tiiiit the scime Government which invited them to prove their 
ii< 4 ht-s, had unwillingly destroyed the only records — and 
practically the only evidence of those rights ; — that fresh 
iepislation undertaken in 1812 with the intention of bene- 
iithig the raiyats proved ineffectual and served to strengthen 
tbe position of zemindars ; — ^that in 1819 a system was 
sanctioned by the Legislature which had the effect of creating 
niiddlemen and forcing still lower the condition of the cult& : 
• ators ; that in 1822 legislation inaugurated in the interests 
,}f purchasers at revenue sales, had the effect of further des- 
ti'oying the rights of the raiyats ; that at the very time, the 
Government of the Bengal Presidency and the Court of 
Directors were fully aware of the mischief that had been done 
and were most anxious to remedy it ; that these excellent 
intentions vrere never effectuated ; that in 1845 further 
legislation in the interest of the revenue purchasers further 
prejudiced the interest of the tenants and destroyed all 
security of tenure ; that the zemindars’ right to enhance 
rents, fortified and encouraged to lumatural activity by 
abnormal legislation in favour of landlords and revenue pur- 
rliasers, took every advantage of an increasing population, 
and the liberty of letting waste and unoccupied land on the 
■zemindars’ own terms, in order to push up rents to the highest 
rates that the tillers of the soil could pay and live on ; — and 
that as a result of this treatment of the peasantry/ the 
ft‘o\7ince of Behar had been brought to a miserable condi- 
fion of destitution and wretchedness ’ ’ (Landholding, p. 822 .) 

We have had occasion to remark on the increase of 
population which resulted from the peace 
pttuEn^for order which the British secured in 

this country. One effect of this was to 
up competition among the raiyats for land, which afforded 

' Regulation VIII of 1819 legalised subinfeudation apd the conse- 
quence Was that when middlemen were being abolished in Ireland, they 
being created and recognised by law in Bengal. 
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to the zemindars an opportunity for raising the piteb 
of rent. It is computed that by this and other means, the 
■ landlords of Bengal were, between the years 1810 and 1800^ 
able to secure an addition to their rent-roll which represents 
at least four times the assets as they stood in 1793 J Thii^: 
illustrates the magnitude of the struggle between the zemin- 
dars and raiyats for the unearned increment of land. The 
contest was very unequal. Into the fifty years’ war over 
this increment the landlords entered with a well defined title 
find the tenants with a '' wholly nugatory ” one. In Sir 
t-^pPilliam Hunter’s opinion the result of the struggle would 
have been much more disastrous to 

The result would the raiyats were it not for some counter- 
have proved quite • n 'l* \ ± i 

disastrous to the influences which were at work. 

countiac^^^^ infltT Bengal authorities 

encee. and the Court of Directors discovered 

at an early period the inadequacy of 
the Permanent Settlement to protect the rights of the 
tenants. This recognition was definitely acted on by 
the Court of Director^ in their Despatch of the 15th January 
1819 to the Government of Bengal, directing its attention 
' ‘ to the state of insecurity and oppression in which the great 
mass of the cultivators are placed. ’ ’ From that time onward 
and ill fact for several years before 1819 the Bengal Govern- 
ment laboured Indirectly to mitigate the evils which the too 
hasty legislation of 1793 had brought about. It fought on 
the side of the cultivators.hut it fought with its hands tied 
by the Permanent Settlement. In the second place the 
Courts of Justice, especially the superior courts, gradually 
arrayed themselves on the same side. They made allowance 

^ Llunter writes, “ aiiuost at the very time that the ‘‘ bludgeon 
law of 1812 was passed against the tenant, the increase in of 

estates since 1793 wa.s officially estimated at 36 per cent. ” 

See also Coiebrooke’e Minute in the Sqlootion of Jiecords. at the 
indiaHouse. 
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lor the Uttwiitten customs and status of the cultivators, 
often in the teeth of a mass of sworn evidence which they 
oftimly and perhaps on good grounds ignored. In the third 
olace the cultivators developed a capacity for organisation 
a power for combined resistance which often proved 
I’uinous to a too stringent landlord. Even if a landlord had 
the law in his favour, it was costly to invoke its aid and 
difficult to enforce its decrees, among a hostile tenantry 
whose holdings did not average ten acres a-piecc.^ 

The year 1859 marks a turning point in the history of 
land'holding in these provinces. Sixty^r- 
In 1859 the first six years after the Permanent Settlement 
the^pro1:ection^of the ifj was reserved for Lord Canning to take 
the first step towards the fulfilment of 
pledges held out to the ralyats by the 
Kegulation of 1793. Nothing was more constantly present 
the mind of Lord Cornwallis or more clearly set forth by 
the Court of Directors than their desire to secure to the 
tenants the same certainty as to the amount of their rents 
and the same undisturbed enjoyment of the fruits of their 
industry as was assured to the zemindars by the Permanent 
Settlement.^ But the consummation of this desire was 


^ Introduction to Bengal Records, pp. 130, 137. 

The welfare of tho raiyats was a matter of soBcitudo to the East 
iadia Company from, the very boginnmg of its administration. In 1765 
the regulations issued to the native collectors enjoineri that, what can 
bo colleeted without injury to the raiyats, you are to collect and forward 
to me, ’’ and that en<iuirie» were to be made as to “ what further benelits 
Ciui accrue to the Company without laying the raiyats under hardships, 
it being the Company’s intention that they should enjoy ease and comfort 
(Proceedings of 1 st October 1767). On the Company’s first attempt at 
‘uml administration through the agency of British officers in 1769, it 
dir( ct(jd the cultivator to be assured in the most forcible and flonviucing 
inamier that our object is not iucreaflo of rents or the accumulation of 
<h‘mand 8 , but, solely by fixing such as are legal, abolishing such as are 
fi ^iKlulent and unauthorised, not only to ix^dress his present grievances, 
i>v«i to secure him from all further invasions of his property ” (Frooeodiogs 
President and Select Committee, 16th August 1769). In 1777 emiuirics 
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delayed for more than half a century by unavoidable circum - 
stances. No system for the effective protection of the raiyats 
could be devised without an elaborate and careful enquiry 
into their rights and liabilities and into rural econoim 
generally. But the task was beyond the powers of the then 
existing executive organisation. The Permanent Settle 
ment swamped the Collectors with a flood of new business. 
Land litigation, land sales, and conflicting rights and claims 
of every conceivable kind, strained to the utmo>st the powers of 
the widely scattered British officials. The numerical strengi l} 
of the district executive staff was far too inadequate to cope 
with the task thus suddenly thrown upon them. The Court, 
of Directors wrote in 1819 we conclude that the supposed 
difficulty or impracticability of the operation was the cause 
of this non-interference.”^ The result was that, in the 
opinion of the highest authorities, the provisions in the Per- 
manent KSettlement for the protection of the raiyats had 
proved “wholly nugatory”*'^ to use the words of Cole- 
brooke and that the position of the cultivators, as Lord 
Moira declared, had become desperate. ’ In the course 
of time, however, the strength of the district staff having 
been considerably augmented, Government was in a position 
to carry out its pledge and in 1859 embarlred on two legis- 
lative measures fraught with far-reaching consequences to 
the landed classes. 

r 

Never since the Permanent Settlement were so many 
important changes made in the law relating to compulsory 
revenue sales and conditions of land-holding. In Act X oi 
that year the Legislature provided , the first Tenancy Act,. 


werv. instituted by Government with a view^ to secure to the raiyats t-fee 
perpetual nd undisturbed possession of their lands. (Selections from 
the East I dia House Records, Folio 1, p, 436.) 

^ Rove lie Ijetter of 15th January, 1810, para, 39. 

^ Both these expressions are quoted with approval in the Gdurfc of 
Directors’ despatch of the 15th January, 1819. 
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granting occupancy-rights to raiyats of a certain status 

limiting the enhancement of their rents. The next Act 
\vas passed five days after, with a view to improve the law 
which governed sales for arrears of land-revenue. Act 
X I which contains substantially the present law of revenue 
.^ales, restored to the raiyats some of the privileges of which 
they were deprived by Act XII of 1841 

definld^theXigh^te subsequent legislation. The rights 

and liabilities of and liabilities of purchaser at revenue 
ru^sales^ sales, as defined by Act XI of 1859 and 

the amending Act (VII B. C.) of 1868 are 
summed up below. 

The purchaser of an entire estate in the i)ermanently“ 
settled districts of Bengal, Behar and Orissa, sold for arrears 
due on account of the same, acfjuires the estate free ?rom 
a]) incumbrances, which may have been imposed upon it 
alter the settlement, and is entitled to avoid and annul all 
anJer-tenures and forthwith to eject all under-tenants with 
tiie following exceptions : — 

(1) Tstimrari or Mukarrari^ tenufes lield at a fixed rent 
frf)in the time of the Permanent Settlement. 

(2) Tenures existing al the time of the Settlement 

Tenancies pro' fixed rent, [Uovided 

tected from annul” that the rents of such tenures shall be 
nient on sale of the 

estate for arrears of liable to enhancement » under any law 
for the time being in force. 

(3) Talukdari and other .similar tenures created since 
Hie time of the Settlement and held immediately of the 
[‘roprietors of estates, and farms for terms of years so held, 
^viien such tenures and farms have been duly registered under 
tlu* provisions of this Act.“ 

‘ C4ranted in }>e.rpetuity. 

Granted at fixed rent. 

^ The provisions for the registration of tenures have been very sparingly 
^' ••orted to and have remained more or less a dead letter. Probably 
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(4) Leases of lands whereon dwelliag-hoiises, maun 
faoioxies, or other permanent buildings have been erected 
or whereon gardens, plantations, tanks, wells, canals, 
places of worship or burning or burying grounds liave been 
made or whereon mines have been sunk ; but the rent of 
those lands can be enhanced under the law for the time 
being in force if they can be shown to have been held at what: 
was originally an unfair rent and if they have not been held 
at fixed rent, equal to the rent of good arable land, for a 
term, exceeding twelve years : Provided always that nothiii^ji 
in the Act should be construed to entitle any such purchaser 
to eject any raiyat having a right of occupancy at a fixed 
rent or at a rent assessable according to fixed ^EwalS^funde^ 
the laws in force, or to enhance the rent of any such 
raiyat otherwise than in the manner prescribed by such 
law or otherwise than the former proprietor irrespectively 
of all engagements made since the time of Settlement may 
have been entitled to dod 

Act X of 1859 constitutes the first earnest attempt 
^ „ made bv the Legiwslature to protect the 

Act (X of 1 859 ) interests of the raiyats. We have seen 
that the Permanent Settlement wiped 
away the distinction between tenants who represented 
the old land-holders and those whose position was really 
due to contract. Act X went further and removed 

4 

the last lingering traces of the ancient distinction between 


no single cause will siiftieiontly account for this backwardness, and of tho 
several causes to which it may be attributed the most important is the. 
decrease of the mischief against which these provisions were direetetL 
There is a consensus of opinion that sales for arrears of revenue do not 
now cause much hardship to under-tenants. 

^ These provisions were intended for the security of the public revenue. 
If a proprietor reduced his own income by granting losses at reduced rent3> 
he crippled the moans which enabled him to moot the Government domand, 
and it was therefore enacted that upon a sale for arrears of revenue, 
estate was to bb handed over to the new pro|>rietor air far ae possible in the 

cohdition in which it was at tln> Termanmit Bettiemeiitv 
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Kbodkhast and Paikast raiyats, a distinction based on 
(jfixrumstanceB which underwent a radical revolution under 
tiie influence of a century of peace and Commercial 
|)T.osperity, and attempted to create privileged tenant rights 
(>[ a new order, with a view to distinguish between raiyats who 
}}ad acquired a certain status and others who were more or less 
tenants-at-wilP. It introduceed a new classification of the 
agricultural population, dividing it into (1) raiyats holding at 

The Act created Permanent Settle- 

privileged tenancies merit ; (2) raiyats holding land for twelve 

of a new order. . x- j 

years or more, whether at fixed rent 
oj: not ; (3) raiyats holding land for less than twelve years/^ 
In distinguishing the first two classes from the last the 
jirinciple of prescription was followed as the best practical 
guide. It conferred on a small class of tenants (Mukar- 
raridars, Istimraridars, Khudkhast-kadimi raiyats, &c.) the 
right to hold at fixed rates of rent. Tenants of this 
class who could prove that their rent or rate of rent had 
not been changed since the Permanent Settlement were 
protected from enhancement, and in order to lighten an 


f Tho word ‘ ‘ raiyat- ’ ’ was not defined in so many terms but the 
omission was supplied by judicial interpretation. Th(i Calcutta High 
t^oiirt defined the term in several reported cases. 

* In effect, this classification crystallised and reproduced in another 
form a distinction which luui in a vague and inhe terminate manner, 
governed the treatnienb of cultivators under the native regime. It may 
he said generally that under native rule, the cultivator was never ousted 
from his holding so long as he paid his dues ; and although there 'was nothing 
in law or theory to prevent the indefinite enhancement of the amount 
paya^bl© by the raiyat, the cultivators were so fevv^ and valuable that in 
practice the enhancemeut seldom exceeded the full economic rent. In 
'Uhiition, howovei'i to the cultivators so treated, there was always a class 
cf men on a more temporary footing — men who c«-me from 

>>utsido yillages or w from place to place and it was felt that as 

these men eviction need not be restricted to the same extent. 

1 he Act of 18d9 accordingly div ided the tenantsj on the above lines, into 
■H'Cupancy and non-occupancy raiyats and gave to the former a greater 
t^ree of protection 



BENGAL ANB BBHAR; 

undoubtedly heavy burden of proof extending over 
many years, the Legislature introduced a rule of presurnjrr^j^ 
imder which payment of rent at the same rate of l:v;v.>i-y 
years was declared equivalent to payment at unvarvincf 
rates since 1793. ‘ The most important provision of the ii>m 
Act of 1859 was the bestowal of a right of occupancy on 
raiyats who held the same land for twelve continuoas year,^. 
An occupancy-raiyat waas declared entitled to remain in 
the occupation of his holding as long as he paid his rnut. 
The rule became the charter of the cultivating classes in 
Bengal and protected them against arbitrary eviction and 
rack-renting, which must, in the very nature of things, go 
together. As long as the zemindar has the power to evict 
the raiyats, he can find means to raise the rents to the highest 
possible pitch ; for, it is open to him to turn out any raij^rat 
who refuses to meet his demand for enhanced rent. The 
Bengalis are a peculiary home keeping race, who would 
willingly submit to any exaction rather than leave their 
native village. Act X of 1859 provided that in case of 
disputes the rent presdously paid by the raiyat should 
be deemed to be fair and equitable unless the coiitrary 
was shown. The Act further laid down definite rules oi 
the enhancement and reduction of rent. Two other 
salutary reforms introduced by the Act 'were (1) the 
abolition of the zemindar's power of compelling the 

’ Under Regulation VIII of 1793, dependent tenures (other than tho.^e 
htdd under Government or let in farm) were not liable to be asisessed with 
any increase, if held at a fixed rent for more than twelve years and except' 
upon proof that it was authorised by the custom of the district or the 
special conditions under w^hich the tenure was created. The enhancement 
of the rent of khudkast r<aiyats was limited to cases in which the rcbt 
paid within the previous three years had fallen below the mrM or nit c 
of the pargana. The rent of such raiyats could also be raised on a general 
measurement of the pargana for the purpose of equalising and eortfectini^ 
the assessment. All other lands held under tenures other than those 
specified above, could be let in whatever manner the zemindar might 
thinkfifc.' ■ ■ ■ ■ 
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of raiyats ; (2) the amendment of the law of 

We shall close our review of Act X of 1859 by referring 
to some serious defects of this legislative 
Some measure. The Act made no mention, took 

no account, of any of the important local 
tenures, each with its own distinctive features, which are to 
l)e foimd in the country, such as the Jole^s of Rangpur, the 
Gazadha tenures of Behar, the 6ran/7^i tenures of Jessore, 
liie Ayma and Abadkari holdings of Midiiapur, the Jangalbari 
tenures of the 24-Parganas, the Howlas of Backergunj, 
tiie Etmans and Tappas of Chittagong.^ Under the Act 
the holders of all these interests, most of whom had paid 
kirge premiums on the creation of their tenancies, and many 
of Avhom had obtained what in popular estimation was a 
heritable interest at a fixed rent, were made liable to 
enhancement and placed on the same level with occupancy- 
raiyats of comparatively recent origin who had paid nothing 
upon entry and had been let into the land twelve years 
ago. * 

Act X of 1859 was no doubt a well-meant attempt to 
nnprove the position of the raiyats but it was deficient in 
grasp‘d and failed to provide a complete and satisfactory 
definition and adjustment of the mutual relations of land- 
lord and tenant. The chief defect of the *Act was that it 
placed the right of occupancy which it recognised in the 
tenant and the right of enhancement which it recognised in 
the landlord on a precarious footing. It 
0 / 1859 . professed to give the raiyats a right which 
he could not prove and the landlord, one 

’ The same remark is equally applicable to the Bengal Tenancy 
1,885. 

* As an instance it may be mentioned that the Act contained no 
clause for the saving of customary rights not inconsistent with its provi- 
53iocs. The omission was supplied by the Bengal Tenancy Act of 1886. 
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which he could not enfotce. On the one hand this Act made 
it difficult for the raiyat to establish a right of occupancy ; 
on the other hand it placed formidable obstacles in the wav 
of the zemindars who sued for enhancement of rent. Tiic 
courts of law with rigid iinpartiality reqiiired the raiyat to 
establish his occupancy-right by showing that he had cultiva- 
ted the same plot of ground for twelve succevssive years and 
demanded from the landlord the impossible proof that the 
value of the produce had increased in proportion to the 
enhancement sought. The enhancement sections of -the Act 
having become unworkable, the landlords were debarred froic 
obtaining any Share of the increased profits resulting from 
the rise of prices and the general progress of the country . 
Any attempt on their part to obtain higher rent was promptly 
resisted in the Bengal districts. 


Comparison b e- 
tween the agrarian 
conditions of Bengal 
and those of Ireland. 


The agrarian conditions of Ireland at this time furnished 
a parallel to those of Bengal. Field thus 
compares the contemporary history of tho 
two countries. ^ ‘ There are many points of 
comparison between Ireland and Bengal, 
Into both countries a system was introduce,d which did not 
accord with the traditions of the past or the progress of the 
present and in both countries landlords created by foreign 
power were maintained in their position by abnormal legisla- 
tion. In Bengal as in Ireland the land was reclaimed and 
brought under cultivation, not by the exertion and expendi- 
ture of the landlord class but by the labours of the peasantry. 
In Bengal there is no capitalist farming, as there was little 
in Ireland till recently. The Irish landlord was too often 
an absentee, spending the wealth of the country in; 
cities. The rents of too many Bengali zemindars are 
ed, not in the districts upon their estates but in the pleasures 
of Calcutta. The Irish tenants were left to the Agents* The 
Bengali raiyats are in the hands of the Amlas. The laud 
hunger of Ireland caused by a rapidly increafeg ^pofula^^^ 
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its exact parallel in Behax, and famine has visited both 
cortiitries with equally terrible results, Ireland has had its 
bard-hearted speculators in land since the Encumbered 
Estate’s Court was established in 1848 — men regardless of the 
traditions of the past and respectless of the relations between 
t:lje old gentry and their tenants — looking only to profit and 
deHiroiis of gain. But Bengal has had throughout the century 
Revenue purchasers encouraged by the law of the land to 
iBvest their money in evictions and find usurious interest in 
enhancement. In both countries there has been legislation 
undertaken with the best intentions to remove evils honestly 
deplored, and in both countries, the remedy has proved worse 
than the disease, the disorder being aggravated the very 
measures that were designed for its cure. Ireland has had its 
Houghers and its Levellers, and the letting of blood that "cries 
from the ground ; agrarian crime in Bengal has taken the form 
01 fire raising and there have not been wanting instances in which 
the raiyats have murdered a landlord byway of warning,”^ 
The agrarian conditions of Behar differed materially 
Ironi those of Bengal. The raiyat^^ of the former pro- 
vince were sunk low in poverty and ignorance and were 
naturally at the mercy of their landlords. In 1868 
Lord Lawrence referring to the depressed state of 
the Behar peasantry wrote: It would 
the^ESiarpe^antry. necessary for the Government sooner 
or later to interfere and pass a law which 
should thoroughly protect the raiyat and make him what he is 
now only in name, a free man, a cultivator with the right to 
cultivate the lands he holds, provided he pays fair rent for 
it‘ ^ ^In Bengal the raiyats turned the table upon their land- 
ht the *^3^ violent demonstration of 

combined protest, pressed the ques- 
the table upon tion of reform to the front. They repeated 
icir landlords. history of 1796 and combined together 

Fields LandhoMiiig, p. 8iS. ^ Revenue Selections, p, 4o. 
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in refusing payment of rent. —In Eastern Bengal widespread 
discontent culminated in 1873 in riots in the Pahna distriet^ 
where the cultivators banded themselves together to resist 
short measurements, illegal cesses and the forcible execution of 
agreements to pay enhanced rents. The serious disturbances 
which broke out in many other parts of the country furnished 
a striking illustration of the failure of Act X to control 
agrarian relations and emphasised the necessity for an inn 
proved Tenancy Act. 


In 1879 a commission was appointed to examine and 
report upon the whole agrarian situation and to draw’^ u|) 
a consolidating enactment. After six years of mature deli- 
beration, the Bengal Tenancy iVet was passed which, with 
occasional modifications suggested by experience of its practi- 
cal \vorking, constitutes the exivSting hw on the subject. No 
^ , legislative enactment was ever subjected 

Tenancy Act (VIII of to fuller examination or to more searching 
1885) passed. criticism. As the Bengal Tenancy Act of 

1885 is perhaps the most important measure which passed 
into law since the Permanent Settlement, we propose to 
examine its leading features at some length. 

The interpretation clauses constitute an important part 
of the Tenancy Act. There is no doubt that the precision 
W'ith which terms are defined in the statute book goes a 
great w^ay to assist the development of legal rights and 
juridical conceptions. The former rent law did not define 
tenant'’ or ‘‘raiyat/’ “tenure” or “holding” and the 
result was that the High Court had in several cases to 
define the status of a raiyat and distinguish it from that 
of a tenure-holder, as the incidents of an ordinary rliyat’s 

holding differed in material respects from 
Definition -clause. - . ^ , t 

those of a tenure.^ In the Act of 1869 the 
word ‘ tenure’ was used indiscriminately to denote the interest 


1 W. R., 71; 9 W. E.. 679. 
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Tenure -holder. 


a teiiure-liolder and of a raiyat. But the Bengal Tenancy 
\i't, put an end to this confusion by ciassifyiiig tenants and 
uWinz separate names to separate interests. It classified 
tpiiaiits under three broad heads— tenure-holders (including 
jindcr-tenure-holders), raiyats and under-raiyats, and intro-^ 
tluced vsub-divisions defining the status of each. Some of 
I|h‘ definitions are reproduced below. Tenure-holder 
})rimarily a person who has acquired from a proprietor 
or from another tenure-holder a right to 
hold land for the purpose of collecting 
rents or bringing it under ciiltivation by establishing tenants 
01) it and includes also the successors in interest of persons 
N\'lio have acquired such a right.^ “ Raiyat means primarily 
a person who has acquired a right to hold land for the 
purpose of cultivating it by himself, or 
by members of his family or by hired 
servants or with the aid of partners and includes also the 
aueeessors in interest of persons who have acquired such a 
riglit.- Where a tenant of land has the right to bring it 
under cultivation, he shall be deemeVl to have acquired a 
right to hold it for the purpose of cultivation, notwith- 
standing that he uses it for the purpose of gathering the 
(iroduce of it or of grazing cattte on it.^ A person shall not 
ije deemed to be a raiyat unless he holds land either imme- 
diately under a proprietor or immediately mnder a tenure- 
holder.^ In determining whether a tenant is a tenure-holder 
or raiyat, the court shall have regard to (a) local custom, 
{h) the purpose for which the tenancy was originally acquired.'^ 
Where the area held by a tenant exceeds one hundred 
bighas, he shall be presumed to be a tenure-holder 


Raiyat. 


* Bengal Tenancy Act, Section 5, CL 1. 

ol 2. 

5 „ „ „ CL 2, Explanation, 

^ CL3. 
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until the contrary is shown.^ The interest of a teiiure<hoi<!ec 
(including an under-teuurediolder) is designated a tenure' ; 
that of a raiyat is termed a “holding.”- 

Act X of 1859 contained no definition of rent and tiie 
oniission had to be supplied by judicial 
interpretation in cases coming before the 
High Court. The Bengal Tenancy Act defined the term with 
some precision and the definition has been accepted even m 
districts in which the Act is not in force. Bent, according to 
this Act, means wliatever is lawfully payable or deliverable 
in money or kind by a tenant to his landlord on account; 
of the use or ocenpation of the land held by him,’^ Strictly 
construed, the definition does not cover any payments other 
than those made 1)y tenants in tlie actual occupation of the 
soil but as a matter of fact it has been held to include the 
amounts payable by middle-men and tenure-liolders wlio 
have parted with {)hysieal, though not legal, possession of iJie 
land. The creation of an intermediate tenure is essentially 
in the nature of an alienation of land and the so-called rent 
payable by the tenurb-holder is really an annuity ^^ith a 
charge on the land demised. Under the Muhammadan law 
as administered in this country the amount payable in 
respect of tenures, did ]iot constitute a charge on land — it 
was merely a personal obligation on the part of the tenure- 
holder. Even a|ter the Rent Act of 1869 had come into 
force, and for a long time afterwards, the judges were not 
agreed as to whether it was a charge on the land or not;- 

i Section i3, 01. 4. This rebuttable i)resunii>tion has been laid down 
becaiivso ordinarily a raiyat or cutilTtaor holds no more than a few acres 
of land. A A 

^ Section 3. 

3 Ahxmhs arc not rent, as they are not lawfully payable (section 74)- 
Cesses, though recoveracde as rent under the Cess Act, do not fall withih 
the definition of rent, as they are not payable for the use and oeeupatiou 
of land but under a liability incidental to the tenancy. 

* 10 W. R., 434, 446; 3 B. L. R„ A. C., 40; 15 W. R., 341 ; 17 W. R- 
■417.;. ■ ■ - 
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The doubt, however, was set at rest by sec. (>5 of the Jleiigal 
Teiiancy Act. In the view of the framers of the Regulation 
jfiws in Bengal, the transfer of land at fixed rent in perpetuity 
was a conveyance of proprietary right. They did not use the 
v;oi J ' rent ^ with reference to the annuity payable to the 
transferor but gave it the designation of: revenue. Later on 
a (iistinction was made between revenue aTid rent' and the 
fprin ' land-revenue ’ is now understood to mean as a rule, tlie 
amount which is paid by a proprietor to the State, w hile rent 
is the amount payable^ by a tenant to the person under whom 
he holds land whether as a raiyat or as a tenure- holder. 

Act X of 1859 laid down that a raiyat must hold the 
same land continuously for twelve years in order to aoquir(* 
ii right of occupancy in it. But the landlords availed them- 
selves of every provision of law and had JTcourse to every 
stratagem to defeat continuous possession. It w^as a very 
eoimnon ])racfcice to evict the tenant before his term of 
tAV(?lve years was up and then to reinstate him witli a fresh 
start or to shift him from one plot to another. With a view 
to remedy this abuse, the Bengal Tenancy Act provided 
that the raiyat need not hold the same, land for twelve 


The acquisition acquire a right of oceu- 

of occupancy-right paucy in it. If a raiyat has held any 

land for twelve years in a village, he is 
raised to the status of a ‘'settled raiyat*” and acquires 
occupancy-rights in all the land which he may hold in the 
^"Ilage at the present or at any future time. lu order to 
hcilitato proof, the Act creates a presumption in favour of 
the raiyat and throws upon the landlord the onus of dis- 
proving the raiyat ’s claim to a right of occupancy. There 
are two classes of privileged raiyats — 


(1) Raiyats holding at fixed rent wdio are protected 
bom enhancement and ejectment except for some express 


y B. L. E., Sup. VoK, 75, 774. 
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breach of the conditions of the tenancy. "M regards pou^ir 
of alienation, the raiyats of this class have practically tic 
same privileges as tenure-holders whose interest is saleable. 

(2) Occupancy-raiyats* whose liability to eiihaneemeiB 
and ejectment is restricted by definite rules. Either restric. 
tioii would be useless without the other. It would be no use 
to secure to the raiyat immunity from ejectment if at the 
same time rent could be demanded at such rates as to lease 
him no margin of profit ; nor would it be to any purpose to 
restrict enhancement, if at any momenj the tenant could be 
called upon to give up the land. 

We now turn to the provisions which regulate the eti- 
liancemcnt of occupancy-raiyats’ rents. In order to a full 
(•omprheusion of the rationale of the rules which regulate 
enhancement, it would be well in the first instance to trace 
the evolution and ascertain the true theory of rent applicable 
to thi>s country. 

Rent ill Bengal has followed a peculiar course of devel()|> 
m(»nt and in its present condition is the 
rent revSultant of several contending forces 

such as custom, competitiou and legisla- 
tion. At the earliest period for which there are an}' 
liistorical data, the prevailing custom was for the cultivator 
to deal direct with the representative of the State and to 
deliver to him*^a definite proportion of the produce as the 
King's share. The cultivator had no voice in fixing the 
proportion which was determined by the arbitrary will 
of the sovereign. Contract is an essential element in all 
western conceptions of rent and judged by this criterion, 
the share of the produce taken by the King did not con- 
stitute rent, as there was no privity of contract between the 


^ The term includes— (a) all persons Avho acquired occupancy-ri^hl^ 
under Act X of 1859 or by other law or custom, prior to the passing ot 
Act VIII of 1885, (6) persons called settled raiyats, nc., persons 
raiyats have held laud continuously for twelve years. 
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l>;ii ties to the transaction. Viewed in another light, the 

''King’s share” did not fall in with the modern notions 

of rent. At the present day no pay- 

Rent^ during the ment wmild be designated as rent unless 
Hindupenod. ,111 

it was made by a tenant to a landlord 

^vho enjoyed more or less the original or derivative status 

of a proprietor. As the Crown did not during the Hindu 

period lay any claim to propeity in land, the grain payments 

iinswered to the description of a tax, rather than to that 

of rent. The germ of rent existed, however, in village 

f ' communities of the later landlord tvpt* 
The germ of rent ^ ' 

in Hindu village which became extant in Bengal. In 
lommunities. these villages, the cultivatoi's paid the 

"’King’s share” of the produce and an additional sliare to 
the proprietary body. The additional share was' rent 

rent paid in kind, as all rent 

before the general use of money. 
At first the amount of rent payable 
vas regulated entirely by custom, which in distributing 
the incidence took account of the terj^nt’s caste, the quality 
of the soil and its proximity to marts. By custom and 
prescription, the Khudkasf or resident raiyats acquired 
valuable rights in land which just fell short of a perfect pro- 
prietary interest. They held the land on more favourable terms 
and paid lower rates than the Paikast*ov non-resident raiyats. 
This state of things continued for a long time. At no 
period antecedent to British rule did the population reach 
ii point which rendered it necessary to cultivate the worst 
land and resort to the improved means of agriculture in order 
to raise suflBcient food for the people. A vast area of 
culturable land lay waste for want of men to till it and the 
laiyats who were pressed beyond endurance in one place 
removed to some other, where the interest of the new land- 
lord was the mosteffectaal barrier against oppression. In this 
primitive stage, the raiyats had to be fostered and rack-rent 
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wa>s iinkiiowiL Tk> customary rent did ^ on ti.e 

tenants with any degree of severity and its incidence was none 
too heavy, tlioiigli it allowed not only for the share claiin(>(i 
bv the State but for an intermediate income to the zemindars. 

The |)iiblic policy of the Muhammadan Government di/| 
Growth of rent not recognise the rights of the middlcnjto) 
M h^a rn m'aVan Stood between the cultivator and tiie 
Crown. Even where an intermediary w as 


allowed to exist he was, oftener than not, a mere collector 
of revenue who could not lay any claim to the status of 
a landlord except by usurpation, and such dues as he might 
intercept would more fittingly be classed as fees or 
perquisites than as rent in the proper sense of the term. 
It will thus be seen that rent found no place in the reve- 
nue system which immediately preceded the advent of British 
power in Bengal. Several attempts were made by tin* 
Muhammadan governors of Bengal to set aside the zemindars 
but with the decline of Mogul power, the system of farming 
The effect of reve- revenue came into vogue and led 

rent creation of a new type of interme- 

diaries who took advantage of a tottering 
Governinent to intercept more than their due share of the col- 
lections. They did not confine themselves to the recovery of 
the rent proper but imposed additional illegal cesses. Theii: 
receipts were considerably in excess of the economic rent law- 


fully payable by the tenants and of the amount which by 
their engagement, they were authorised to appropriate. Thins 
the farmers flourished at the expense at once of the State 
and of the peasantry. Gradually the rent was so overlaid 
with illegal cesses that it now formed but a small fraction of the 
amount levied^ and lost its original character. Hunter is ot 

* The rates levied were made up of two constituent parts— a fixM 
rate peivaere and a variety of abwohs or cesses added to that rate. The 
average rate was defined; the cesses were Indefinite (Hunter’s Intrb 
duotion to Bengal Becords, p. 56). 
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< pinion that before the Company liad ac({uired the Diwani 
«?>fint of Bengal, “the original demand had been so raised bv 
or abivabs as to render the rights of the cultivators 
raigatoiy/’ He adds in a footnote “So far as generalisa- 
riou is possible, it was truly stated that the nativ^c system of 
(ihirabs had left only a bare living to the tillevB of the soil.” 


Such was the state of things at the time when the East 

Progress of rent Company assumed the revenue ad- 

during the British ministration of Bengal. The reasons which* 
compelled the Company’s Government 
to continue for a few years the |)olicy of its ])redecessor 
have already been set out in the previous chapter. Before 
the raiyat\s burden reached the breaking point, tlie laws of 
competition came to his relief and custom had to re- 
adjust itself to economic facts. The devastations of the 
Mahrattas and the great famine of 17(>9-7b which swept 
away a third of the inhabitants of Bengal had reduced 
the population to a point much below that i*e(|uired for 


The inlluence 
of competition and 
the operation of eco- 
nomic laws. 


the cultivation of all tlie village land. 
Francis, the renowned rival of Hastings, 
wrote in 177(> where so much land lies 
waste and so few Jiands are left for cul- 


tivation, the peasants mush be courted to imdertake it. ’ The 
zemindar was thus forced to ‘'‘court” the peasant by offering 
iiiioccupied or deserted land at rent lower than the established 
rate levied from the resident cultivators. The zemindars were 


aware that the resident cultivators had only to migrate a few 
miles to get land at low rates of rent and this apprehension 
on the part of the zemindars set practical limits to their exac- 
tions however well sanctioned by custom. Many of the resi- 
dent cultivators who had the strength of mind to* quit their 
ancestral holdings refused to pay the customary rates and 
took up land on easy terms in the neighbouring villages. 


f lutroduction to Bengal Records, p, 60 . 
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These were the '' vagrant raiyats '' who have been ihn^ 

The vagrant rai- described by Warren Hastings : Ti-e 

yats. vagrant raiyats, as Mr. iVancis observes. 

have it in their power to make their own terms with tlh^ 

zanundars. They take land at an under-rent and hold it, 

for one season. The zamindar then increases their rent 

or exacts more from them than their agreement, atid 

the raiyats either desert, or if they continue, they hold laiid 

at a lower rent than the established rates of the country. 

Thus the ancient and industrious tenants are obliged to 

submit to undue exactions' while the vagrant raiyats en joy 

land at half price which operates as an encouragement to 

desertion and to the depopulation of the country/'^ Tlie 

presence of these vagrant ’’ tenants in almost every 

village tended to reduce the customary rates to the standard 

of supply and demand. An instructive 

Custom modified example of the influence of economic laws 
by competition. ^ 

over customary rights is furnished by the 
fact that these vagrant raiyats had within a few years ao 
quired a recognised position in the Bengal village system. 
But the raiyats were not destined to retain for long the coign 
of vantage which they had secured. Within less than 
fifty years the population which was decimated by famine 
recouped the loss it had sustained and advanced by rapid 

With the lapse 

years competition perity inaiigurated by the British Govern-^ 
for land took the / r i 

place of competition ment. The rapid increase of popula- 

for tenants. stimulated as it was by the ah- 


^ The resident raiyats were liable to make good the rent due froui 
the deserters. 

* Minute of 12th November 1776. The vagrant raiyats were followed 
up by their old landlords and whenever possible forced to return to 
their anpestral villages. They could not always be compelled to do so. 
For the zamindar on whose land they settled found them an additipnal 
source of income and protected them from pursuit and recapture.* ■ Hunter'-# 
introduction to Bengal Records, p. 63, 
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of restraints on 


niarriage 


and a comparatively 


]()Av^ /rifant mortality in a country where cold and its fatal 
couseqnences are unknowii, revoliitioin'sed the relation 
of iabonr to land. In 1770, the landlords were competing 
fof tenants ; in 1819 the tables were turned. To add 
(,o the miseries of the raiyats, the Permanent Settlement 
Kegulations left the zemindar practically free to enhance 
the rents of his tenants. The legislation of 1793 was followed 
In- the Haftam ” (Regulation VII of 1799) which armed tlie 
The indirect effect ^"ilh considerable powers and 


■of the Permanent 
Settlement on rents. 


this enabled them to dictate their owii 
terms to the tenantry. The Sale laws of 
1822 had a disastrous effect on a tenantry already groan- 
ing under the weight of accumulated cesses. Fortunately, 
however, for the raiyat, an upward march of the priced of 
agricultural produce set in after the lapse of some years of 
progress and prosperity. Before the middle of the last 
century, the value of the food-grains and of economic rent 
rose above the customary rates and the (juestion for the time 
being was, who,' the landlord or the •tenant, should proiit 

The struggle for change. The long litigation 

the unearned incre- which followed was in realitv a struggle for 
meat. ' . 

the unearned increment. At this juncture, 

the Government felt compelled to intervene and regulated liy 

an Act ^ which was to be administered by courts oE justice, the 

principles according to which the increment of the soil was 

to be apportioned between the landlord and his tenant. 

From the above sketch it will appear that the history 

Three stages of the broadly divided into three 

evolution of rent, periods 

(1) The Hindu period, during which custom was the 
sole determining factor of rent. This we may 
call the reign of custom. 


Act X of 1859. 
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(2) Tile MiAainmadan period, during wHich reui 
so overlaid with arbitrary exactions aiui > 11 .^ 
cesses that it entirely lost its original character 
This we may style the 
wljich the influence of custom was suspended 
while that of competition did not as yet assert 
itself. 

(3) The early British period (1765 — 1858) during which 

economic laws came into play and to a great 
extent counteracted the force and effect of 
custom.^ We may call this the reign of com- 
petition. 

(4) The later British period commencing from 1859, 

during which Legislature stepped in from time 
to time and passed laws for the regulatioji of 
rent. This we may call the reign of law. 

We have seen that the germ of rent existed in the Hindu 
village communities hut it was nipped in the bud during the 
Muhainmadan period. The policy of the British Government 
was from the very beginning directed to the creation of a 
class of rent-receivers. In dealing with Bengal they sacrificed 
everything iji order to revive and foster the growth of this 
class. If they did not create the principle of rent, they at 
any rate restoitd it to the same, if not to a more forward, 
stage of development than that in which the Muhammadan 
invasion found it. But there is one sense in which it is 
true that rent is a British creation. There is no doubt 

^ In Bengal custom never lost the whole of its influence. Ite 
framers of the Permanent Settlement recognised the validity of the rent • 
rates established by custom. Even now the influence of cdmpetitiori is 
not quite paramount. A rise of prices, for instance, even in unfettercfl 
tenancies docs not necessarily entail a concurrent rise in rents ; the rental 
in such cases rises, as a rule, considerably after prices and by no mean^ 
in exact conformity with them. 
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that the fiuul oixt ol which rent is paid is tlie result of the 
^ peace which the British have kept and of 

fa one sense rent » i . 

a British crea- the iiioderatfon of their fiscal demands. 

Br limiting the demand of the State and 
on restricting improper enhancement of rent, tlie British 
(hivi'riiment furtlier stimulated the growth of this fund. It 
may also be noted that competition rent had no existence 
|)efoie British rule and in so far as it has yet come into 
being, it is due to tlie influence of the Jbitish (lovernment. 


The British legislation relating to rent started from the basis 
ol: custom, and while accepting the legitimate influence of 


The character of 
British legislation 
relating to rent. 


competition, seeks to confine it within 
reasonable limits. Custom is still to a 
considerable extent foundation of 


rents in BengaP and the presumption of unfettered competi- 
tion which pervade the standard economic conceptions of 
rent, cannot be applied, without reservations, to the condi- 
tions ])re vailing in this country. 

We now turn to the various theories of rent wliicli lia\o 


been propounded from time to time by 
Western^^^^eones Western political economists, so that w(> 
may examine their ap|dicabilitv to the 
|)e(*uliar conditions of this country. According to liicardo 
‘ rent is what land yields in excess of the ordinary profits of 
stock,'’ while a more mordern school of thinkers defuve rent 


“ the excess of profit after the repaynielit of the whole 
cost of production beyond the legitimate profit A\'bich belongs 
to the tenant as a manufacturer of agricultural produce.” 
niose theories postulate (a) the application of capital to land 
and (b) the remuneration of the cultivator at the bare wages 
of unskilled labour/^ They can not possibly liave any operation 


’ For instanco tho Permanent Settlement recc>gniseU the validity 
the then existing customary rent rates and the .Bengal Tenancy Act 
‘ Of jH'ossly saves custom where it is not inconsistent with its jiro visions. 

’ The capitalist and the landowner have constructed this theory 
in vVestcni countTics. The labouring cultivator had no hand in its 
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in Bengal, none of the two supposed conditions oxi i 
here. In Bengal the raiyats of the privi. 

Inapplicable to leged classes having acquired by cnstoiii 
thfs count^”^ ^ ^ limited property in land and a prescji|i, 

tive status superior to that of the ordinarv 
landless held labourer, is entitled to higher Avagcs. T’he\' 
have a lien on the soil beyond the wages of labour and 
profits of Kstock. It is also a matter of cominoii Imowle(l^<* 
that in Bengal (or any other part of India for that niatter) 
little or no capital* is employed in agricndture— nothing in 
fact beyond the ordinary implements, tlie seed graijt. and 
sometimes a small stock of grain laid by against years of 
famine. The Western theory of rent involves the supjDOsition 
that the worst land in cultivation pays no rent.- In Bengal 
thcfre is no cultivated land which does not yield a rent, for a 
portion of the produce of every hifflta is deinanded by the 
State or l>y those to whom it has transferred its rights ari<l 
the very foundation of the theory is therefore wanting. 
Field thus comments on these theories. “ From the pecudiai 
course of progress iiit England and from that state of afkirs 
under which the absolute ownership of the land was, from the 
close of the seventeenth century in the hands, not of the culti- 
vators but of a limited class of proprietors who were all power- 
ful in the legislature to regulate its jueasures witli a view to 
their own interests above all others, there has been evolved 
a theory of reYit which, although it may be scientifically 
correct with reference to the peculiar circumstances of Eng- 

construction'— his voice -was not heard in council and his vote did not 
<liiect the course of legislation which took so little account of his class aii'l 
of his interests. 

Up to 184.J zeinindarls were .sold piecemeal for arrears of reveniu! 
and the effect of it was to reduce the size of estates. In this state of thiug'^. 
a large proportion of zemindars had no capital to inve.st, while inaixy mon’ 
had not enterprise enough to lay out money on agriciiitiwal improvcmeJiL 
2 Mill says The rent which any land will yield is the excess of 
produce beyond what would bo returned to the .same capital, if employed 
on the worst land in cultivation. ’’ (Political Economy, I.) 
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is not equally correct when applied, and is in many in- 
not at all applicable, to other countries and other 
, 0 n ) VI i unities whose past history and present conditions are in 
,nariy respects, if not altogether, difierent/'* The Calcutta 
High Court at first lent a countenance 
the High ^ Com- 1 to- to these theories but soon changed its atti- 
wares Western jjj Sir Barnes Peacock, C. J., 

theories. ^ ' 

laid down the doctrine that rent in Bengal 
vva^ ecouonuc as defined by Malthus, viz,, '' that portion 
of the value of the whole produce, which remains to the 
owner of the land, after all the outgoings belonging to its 
{'iiitivation, have been paid, including the profits of capital 
en!|)!oyed/*’ In 1865 a Full Bench repudiated this doctrine 
iis inapplicable to the customs and conditions of the country. 

As the produce of the soil is divided between the land- 
lord and the cultivator, the prosperity of the latter depends 
ii|>(ni the proportion exacted by the former as rent. When 
this share or rent is regulated by competition, its rise 
ci iall depends upon the relation between the demand 
ior land and the supply of it. As the land is a fixed 
quantity, while population has a tendency to increase 
imless checked by individual prudence, the competition for 
land, when keen, tends to force up rent 

Competition for to the liighest possible point, reducing the 
land tends to create ' , , , 

rack-rent. cultivator s share to a ba^*e living wages. 

Of course, it is possible to imagine the 
exi'stence of circumstances which would exclude the opera- 
tion of the rule just enunciated. For example, no misery 
destitution will ensue in the case of a rural community 
ac cuBf^omed to a high standard of comfort -which would, not 
iobnit of the payment of rent at more than the rates calculated 
to leave a sufficient margin for the cost incidental to their 
vt vle of living ; whose moderate increase of numbers is a 


^ Landholding, p, 4^L 
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guarantee against rents being forced up by competition , jr 
is undeniable that both these conditions are absent in tlu^ 
country and the lamhnvners aire in. a position, thereforu 
to dictate their own terms which the raiyats must eithiM 
accept or starve. In these circumstances, the results ui 
competition rent would be disastrous .for the tenantry if 
influence were not tempered by custom. The growth o{ a 
custom securing ])erniaiiency of tenure without liabilitv 
to enhancement of rent would provide an insurance against 
the evils of competition. But we have seen that the Perriia- 
nent Settlenumt and the legislation which immediately 
followed it — particularly the Revenne Sale taws, arrested 
the development of custom and the raiyats, being subjected 
to the absolute and arbitrary will of the landlords, weu* 


^ .. r reduced to a condition of misery which no 

The neces.sity lor 

the intervention of Imniane or enlightened governinent could 
the State. , y , 

contemplate AVitii equanimity. It theji 

became the clear duty of the State to step in to the aid of its 

poor and iieljiless subjects. This duty early receivTHl ii 

theoretical recognition at the hands of the Bengal Government. 

In 1815 they wrote We consider it a principle interwoven 

with the constitution of the difl'erent Governments of IndiiL 


that the quantum of rent is not to be determined by the 
arbitrary will of the zamiudar.''^ In furtherance of tliis 
policy, the Legislature incorporated in Act X of 1859 certain 
rules for regulating the enhancement of rent, which were 
developed and brought into conformity with vinodern agrarian 
exigencies, in the Bengal Tenancy Act of 1885. 


The annals of rural Bengal during the second quarto i* 
of the nineteenth century illustrate the imperative need for 
the interposition of the sovereign authority for the jmrpose 
of protecting the raiyats against the evil effects of competition 


^ Be venuo letter from the'Government of Bengal, dated 7th October, 
1815 . . . 
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The country had by this time recovered from the 
of famine. The rise of population which followed as 
x natural result, set up a competition for land and enhanced 
its letting value on a rapidly ascending 

Agrarian condi- The Permanent Settlement bv put- 

tions m 1825 on- ‘ / 

wards illustrate the ting the zemindars in an absolute position 

further stimulated the growth of competi- 
tion rents and of illegal exactions froiu tlie 
raiyats in spite of statutory prohibitions to the contrary. 
Wo have seen that from one-third to one-halt of Bengal 
was waste in 1793 and could, in the circumstances just 
stated, be let by the zemindars upon tlieir own terms. 
Wo have also seen that half the landed property 
tdiauged hands between 1793 and 1815 under a law which 
authorised the purchasers to avoid previous engage meitts. 
The cumulative effect of all these factors w as to retluce tln^ 
rai yat to an extremely helpless position which jnade it im- 
possible for him to resist the undue influence of. his landlortrs 
will. The prevailing rate of rent onco. raised, there was 
little difficulty in enhancing the rents of »the remairring raiyats 
to the same level. The agricultural depressimi thus brouglit 
about was a standing menace to the cause of peace and ordei*. 
It. soon became apparent that Government could not consist- 
ently with the proper discharge of its functions, overlook the 
tuass of misery heaped upon the raiyat and leave the ^settle- 
ment of rent to the uncontrolled influence hi competition. 
In the interests of agricultural prosperity, it was imperative 
that the Government should come forward and undertake 
the duty of regulating rents. 


There is evidence to show that the riglit to fix the limits 
of rent was one of the prerogatives of the Crown during the 

Historical justifi Hindu and Muhammadan periods. Under 

cation for the sover- both systems the proportion of rent pay- 
cign’s interposition. 1 1 1 . v • ^ j i , 

able by the raiyats was determined by 

the sovereign. Both systems recognised in the raiyats a 
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right to the pos^session of land which was incompatible 
with an arbitrary power in the zemindar to raise tbe 
rents. It has been shown that the Permanent Settle* 
ment cannot be construed as limiting the rights ahead v 
\ ested in the raiyat. The right of Oovernment to interfere 
wa.s expressly saved by the legislation 
pects of the question. 1793. But apart from any express 
reservation, the exercise of the power Ls 
inherent in Government and is in noway dependant iipoii 
positive law. Whether the question be examined in the light 
of the ancient constitutional law or with reference to the dutv 
and obligation of the Government to promote the happiness 
and prosperity of the people, it leads to the same conclusion, 
namely, that the ruling power ought to determine the rent 
payable by the tenant to his landlord. In this view, the 
appropriate theory of rent is that it is 
applicable to Ber^a”! Bot the surplus profit of capital applied 
to agriculture but that it is such, a pro- 
portion of the produce of the soil, as the Government may 
from time to time determine to be the share payabfe by the 
raiyat to his landlord. As to the proportion which would 
be fair and ecjuitable, the Rent Commie- 
equitable rent. sioners ol opinion that it was sueli 
a share of the produce as shall leave 
tmough to the ^raiyat to enable him to carry on the culti va- 
tion, to live in reasonable comfort and to participate to 
a reasonable extent in the progress and improving pms- 
perity of his native land. The Government of the day 
accepted the views of the Rent Commission but in appl}'- 
ing these principles, the difficulty arose of setting up 
one uniform standard of comfort among the agricultural 
population throughout the country. Owing to causes 
Avliich had their roots in past history and peculiar 1^^^^^ 
conditions, the pitch of rent was unequal in the difierent 
parts of the country. To level down existing inequalities 
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tha^ rents may conform to one uniform standard would 1)0 
ruoasure of doubtful wisdom. It was therefore decided to 
^(art with the presumption that the existing rents were fair 
and equitable* and to provide for en- 

Existmg rent pre- ^ i 

sumed to be fair and hanceinent or reduction according to cer- 

equitabie. fixed principles.*^ The Rent Commis- 

Bioners observed we think that in regulating future enhance- 

DifMit, regard may reasonably be had to existing inequalities 

and that landlords who have already lieneiited more than 

otlier landlords are not entitled to an equal accession of 

advantage in the future.'' It was accordingly provided that 

ill any case in which the rent payable for an occupancy- 

liolding is below the prevailing rate payable for land of a 

siriiilar description and with similar advantages in tlie same 

or neighbouring villages, it may be enhanced subject to such 

[iuiits as tJie court thinks equitable.® It is in the essential 

iitness of things that landlords who have in the past remained 

content with comparatively low rates of rent should be 

allowed to raise them to the level of those prevailing in the 

and placed on an equal fc/bting with his more 

exacting peers. 


The claim of the landlord to an enhancement of rent on 

^ ■ the ground of an increase in the productive 

Enhancement on ^ , 

the ground of in- powers of an occupancy-raiyat s holding 

creased fertility. readily recognised by* the Legislature 

and provision made accordingly.^ These productive powers 

aiay have increased by (1) the agency or at the expense of the 

raiyat or (2) of the landlord or (3) by fluvial action without 

the agency or expense of either the landlord or the raiyat. 

obvdous reasons the landlord is not entitled in the first 

case to any share of the increment. For equally obvious 


* Fifth Report, p. 2L 
Section 27, Bengal Tenancy Act. 

8 Section 30, Cl. (a). 

^ Clauses (c) & (d), .sec. 30, Bengal Tenancy Act. 

■6,;;LT : /■■■"' ' n 



reasons the landlord is in the second case entitled to the wl.o],. 
of the increase. In both these cases, the liability to or exeiiip. 
tion from enhancement is the result of a desire oh the part 
of Government to stimulate the expenditure of private capita) 
upon the improvement of land and to secure to those who 
spend money on it the legitimate reward of their entei prij^.o 
In the third case, the improvement lias been effected, ex-hypo^ 
thesi by the agency of nature without the assistance of citiier 
landlord or tenant and it was thought reasonable to di’vide 
the increment as a general rule equally between the two. 

The rapid rise in the value of agricultural produce pressed 
itself to the notice of the Legislature as a legitimate ground 
of enhancement.* The upward movement of prices was duo 

^ to two principal causes. In the first place 
Enhancement on ^ . . 

the ground of rise of as population increased, prices rose in 
response to the economic law of demand 
and supply. A large and still expanding export trade 
brought the demand <>[ other countries to bear upon the 
prices, over and above the pressure of demand in the province 
itself. In the next place the purchasing power of th^ rupee 
diminished owing to the depreciation of the value of silver 
coins. This brought about a rise in the money value of agri- 
cultural and other commodities. It is not possible to esti* 
mate separately the degree of influence of these two factors 
and to calculate how much of the increase is due to each, bat 


^ Dutt in his “ <)poii Letter to Lord Cnrzon maiutains that t 
should he the only grouncl for tJie enhancement of rent. So far as my 
experience in Bengal settlements goes, the rise of prices is practically tlic 
only ground on which decrees for enhancement can be obtained, 'the 
prevailing rate payable for land of similar description with similar advan 
tages in the vicinity is difficult to prove, as also an increase in the prdductjv<* 
powers of the land in rc.si)ect of which enhancement is sought. In order 
to prove the latter, witnesses from the spot must be produced and elaborate 
enquiries instituted. The production of evidence essential to success is a 
matter of great expense and the cost of victory in a single suit is out of all 
proportion to the advantage gained. 
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it i-;,s r^cogniKsed that the landlord was entitled to a sub- 
;4,antial the increased profits whether it resulted 

frorti one cause or the other. In so far as the rise of pric63s 
\va.s due to the first cause, the zemindar who shares with 
the raiyat the interest in land is entitled to a share in the 
increase of value which was an accession to that interest, 
'riie effect of the second cause was to diminish the value 
of the rent payable in cash, so that it now represented a 
smaller share of the produce than it did before the depre- 
ciation of silver. In these circumstances it was deemed 
equitable, that the money rent of the landlord should Ix^ 
increased so that it might effect an ec[iiation of value between 
tlie former and the present rent. IMiese priTicipies were, 
sound enough so far as they went but tlie pnictical appor- 
tionment of the increase between the Zfmmdar and tlu^ 

Vi 

ru/v/aria right proportions was a matter: of some difficulty. 

^ It was ultimately decided to deduct from the enhanced rent 
to the zemindar, an amount approximating to a third of 
the allowable difference between that rent arid tlie existing 
one. This amount was supposed to represent roughly tlie, 
raiyat \s share of the increment {dde cl. b., sec. 32, Bengal 
I’enancy Act)* 


In accordance with the principles enunciated above, 

T. ^ ... the Legislature embodied in the l\>nancv 

rrovisions of the . i . 

Tenancy Act for the Act of 1885 the following provisions relat- 
enhancement of . 

occupancy -r a iyats’ mg to the grounds on wnicli an enTiance- 
ment of the money-'rent^ of an occupancy- 
rai yat may be decreed. 

(a) That the rate of rent paid by the raiyat is below 
the prevailing rate paid by occupancy«mi?/a/, 
for land of a similar description and with 


'Produce -rents adjust themselves automatically to the vise or fall 
ot the value of agricultural produce. 
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similar advantages in tlie same or neighboin- 
ing villages. 

(6) That there has been a rise in the average locjit 
prices of staple food crops during the currencv 
of the present rent. 

((') That the productive powers of the land held by 
tlie rai 3 "at liave been increased by an improve- 
ment effected by or at the expense of the land- 
lord during the currency of the present rentd 

((^) That the productive powers of the land held by 
the raiyat have been increased by fluviiii 
action/^ 


The operation of the laws of enhancement is subject to 
an important proviso which runs thus 
Notwithstanding anything in the fore- 
going sections, the court shall not in any 
case decree any enhancement which is under the circumstances 
of the case unfair or inequitable.”^ 

The foregoing provisions of enhancement have no appli- 

, . cation to produce rents which prevail on 

The above provi* ^ ^ 

sions not applicable a considerable scale in Behar. Produce 

to produce rents. j are of three kinds : — (a) Batai, 

(6) Bhaoli, (c) Mankhap, Under the first two systems, the 

produce is di\tided between the landlord and the tenant 

in sp|cified proportions and the dilference between the 

two systems lies in the process of division pecuhar to each. 

Under the Batai system, the actual crop is divided, usually 


' Section 30, Bengal Tenancy Act. 

* Silt deposits in tlio deltaic portion of the piovince are of common 
occurrence and a piece of land which is sandy this year may by the action 
of rivers, become tine arable land in the following year. 

^ Section 35, Bengal Tenancy Act. It should be borne in mind that 
in addition to the ground specified above, a raiyat is liable to pay addi- 
tional rent for any additional area in excess of that for which he is Jiaying 
, rent. .. B. T. Act, sec. 52. 
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and half either in the field or on the threshing-floor, 
while under the other, the value of the crop 
^pr^duce-rentl^^ appraised on the ground shortly before 
the harvest and a specified share of that 
viiliie is paid by the raiyat either in cash or in kind as may be 
found most convenient^ In both cases the risks of the season 
are shared between the landlord and the tenant. Under the 
Uivnkhap system the raiyat pays a fixed quantity of grain, 
usually from eight to ten rnaunds per higha, irrespective of 
the actual outturn. The rate is about double the ordinary cash 
rental. The Mankhaj) bears on the raiyat vvitli undue severity, 
as it throws all the risks of the season upon him alone and 
deprives him of the benefit of the high prices which is the 
only compensation he receives for a lean season. Cases have 
occurred in. which in years of famine he had to buy grain at 
ruinous prices to make over to his inexorable landlord. The 
extreme depression of the agricultural classes in Behar is the 
combined effect of the rent system and of the peculiarities 
of land tenure prevalent in that province. In Sir Ashley 
Eden\s words, which are as true now as they were when 
uttered thirty-five years ago, they are poor, helpless, dis- 
contented men, tenants of the richest province in Bengal, 
yeti the poorest and most wretched class in the country.” 
riie condition of the Behar peasantry and the means of im- 
proving it have been discussed with masterly ability in Sir 
(now Lord) Antony MacDoneU’s minute of the 20th Septem.- 
ber 1893 which has been reproduced as a supplement to this 
chapter. 

’ Batai method of division is very harassing to all concemod. 
'1-ho raif/ai is worried by the perjK^tual supcTrVision of the landlord and unless 
dll! latter can realise the grain in person, he is liable to be swindleil by his 
agents. The system on the other hand offers less opportunities for 

vexaiion or fraud. Everything of course depends on the manner in which 
appraisement is carried out, but it is surprising with how little friction 
is accomplished in the majority of cases. 
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Under the system of produce-rents the landlord. 
the full benefit of every rise in the prict^ of stapW^^ 

The .Behar system has been compared to the Metayer 
ill u'hich most of its worst features and few of its adva.ivta<>^8 

have been reproduced. The European Metayer is; usuallv 

secure in the possession of his land and is certain at h*a«t o[ 

half the gain resulting from any improvements whieli he 

makes by his own labour or capital. His landlord funiii<hes 

half the plough cattle in some places and in others, hal^' the 

seed. Thus he receives considerable assistance towards 

raising the crop which he and his landlord share belwceii 

tliem. The Behar raiyat, on the contrarv. 

th J^ehTr”system™ nothing but the bare land ; his posses- 

comparison with the insecure and he has no incentive 

Aletftver tenure. . i i i m 

to iinpiove the land, while the petty 

oppression (such as dishonest appraisement) practised in 

collecting rent in kind leave him too often less than 

half the crop the wliole cost of which has fallen upon 

him alone. But in spite of all these disadvantages it would 

perhaps be dctrinienta'l to the interest of the raiyats to substi- 


tute money rents. The hard stony soil 
^^eharsy^ein^^ makes it difficult for the raiyats in manv 
parts of Behar to cultivate the land or 
raise any crop without irrigation on an extensive scale which 
is beyond their means. The practical difficulty of maintaiii- 
ing a lysteiTi of irrigation where a water channel serves more 
than one village, has undoubtedly established among the 
tenants a preference for the bhaoli system which prevail 
extensively in the South Gangetic districts of Gaya, Sahabad 
and Patna. Under the Behar system, the landlord on wliow 
the duty of maintaining the irrigation works devolves is 
under a strong inducement in his own interests to keep them 
in good order. The Commissioner of Patna, in his letter 
No, 1130 of 21st xlugiist 1858, observed: ‘‘ It may very 
probably be thought by those who have had no experience 4U 
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part oi tlae cpuBtey tlvat payBUBt m kmd sliould d\^- 
paged as much as possible and should not be sanctioned 
l)v the Ijegislature but this w^oiild be a very great error. A 
lar^e portion of the land of this province is entirely depend- 
a, lit upon rain for its fertility. In good seasons it yields 
^rood crops and in bad ones next to nothing. The raiyats 
liivieg no capital and being an improvident race, ^vould be 
ruined by one or t\vo bad seasons, if they had to pay fixed 
money rents. Under a BkaoU or Batai system, on the con- 
trary, where the rent is proportioned to the produce, they 
cai! always rub on and if they have not much opportunity 
of making money, they are tolerably secure from ruin. These 
t(‘nures are therefore very popular^ and when the iandiord 
is a jmst man, are perfectly satisfactory to all parties, any 
attempt to abolish them Avoiiid create great discontent. 
The only complaint is tliat, OAving to the defects of the law, 
tlie.raiyat who holds under these tenures is now practically 
at the mercy of his landlord.*’ 

1 would supplement the above remarks by an extract 
from a report by Babu Bhubsen Siiigh of Gaya-’ which is 
essentially a plea for the Bhaoli system. '' it is a distiric- 
iive feature of the grain rents that the payment consists 
not in any fixed quantity but in a fixed proportion of 
ihc actual outturn of the crops grown. The rent paid 
0 ! payable accordingly varies from year to year. The land 
is tilled and the seed sown is supplied by the raiyat or at 
his cost. The cost of hoeing and transplanting, of weeding 
and clearing, being ali^o borne by him. But the water is 
supplied by the landlord at his own cost. The cost of 
A defence of the gilandazi (throwing up of earth), division 

Behar system. of lands into plots, by al and aii (ridges), 

^ The Behar raiyats have been slow to take advantage of sec. 40 of 
tho Bengal Tenancy Act which provido.s for tho commutation of produce 
into cash. I'his is a proof of the popularity of iwoduce rents. 

% ^ tbiport on the Rent Bill of 1884. 
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according to their levels, for the storage of the iiecessarv 
quantity of water, and of eirecting embanh:ments oy; 
the banks of rivers for the protection of the villa<j;iv.^ 
from being over-flooded, are exchisively paid by him. h 
dry ycaivs, when water cannot be supplied from rivers anj 
village reservoirs and artificial water-courses, he pays t!u^ 
raiyat the cost of sinking wells. It is not only that the 
landlord supplies water for irrigation, but as the rise or fall 
in his income depends upon the increase or decrease in 
produce of the lands, he naturally shows as much anxietv 
and takes as much care in the proper and timely ploughing 
thereof, as he would have done had he been a cultivator 
himself ; and his servants are always found to be busy in 
superintending the tilling of the soil, the sowing of the seed, 
the 'transplanting of the rice, and so forth, according as tie 
case may be. 

If the raiyat’s bullock happens to die in the ploughing 
season, and the raiyat is unable to procure one in its stead, 
the zamindar would come forward and help him Avith one, 
even at the risk of running into debt, if he is poor. Seed iw 
also supplied by him in the same way. For similar reasons, 
the landlord is interested in seeing that the best crops are 
groAvn upon the land it is capable of producing. No raiyat 
has the right to sow any crop inferior to Avhat the land is 
capable of producing, nor can he be alloAved, without the 
express consent of his landlord, to grow crops for which by 
the custom of the country, a cash rent is paid, or which are 
incapable of being appraised or stored in the threshing-floor 
or barn for division. From the time the crops are sowrn to 
the time they are appraised and stored, the landlord watches 
the crops with keen interest and protects them from being 
A^"asted or otherwise injured by men or cattle. For this 
purpose he has to maintain an establishment ot Bamhis 
and GoraitSy the former of whom receive their salary from 
the zamindar, while the latter are remunerated 
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with rent-free land [and some grain-payment 
\vhieh is exacted from the tenants]. 

The bhaoli crops are by custom and the circumstances 
under which they are grown regarded by the parties concerned 
their joint property. The whole of the straw and chatl 
which are not without value, goes to the raiyats. It is only 
out of the grain-produce that the zamindar gets a share which, 
tliough everywhere more than half, is different in different 
paiganas, and almost in different villages, and which again 
varies with the different classes of rai vats, whether Ra’iyan or 
ijihiirfa,’ the former delivering a higher and the latter a 
lower share. 

And we shall be very near the true figure when we state 
that the zamindar’s share, with the custoniarv abwabs> or 
cesses, is of the grain -produce. But, if the value of the 
straw and the chaff, which are, in these days, as much 
^’aluable commodities as grain, be taken into consideration, the 
highest share which the zamindar gets in lien of. rent, would 
be much less than even half of the total gross produce. 
Tlie value of the straw and chaff ina}^ fairly be assumed to be 
one-third of the grain-produce. 

‘‘ As soon as the crops are ripe for harvesting, the 
zamindar deputes an Amin (assessor) and a sails (arbitrator) 
to make an estimate of the grain-produce. In the presence 
of these officers, the raiyats, the village goAiasta, the pat- 
wari, and the zeth (headman of raiyats), who generally 
knows how to read and write, representing and watch- 
ing the interests of the raiyats ; the village chainman, 
called kathddar (holder of the rod or bamboo), measures the 
field with the village bamboo, which in this district is no- 
where less than 8 feet*3 inches or more than 9 feet in length. 
The sdlis then goes round the field, and from his experience 

* Ka’iyans are ordinary raiyats. Shurfa are the higher casteH (from 
noMeJ^ very ofte^^ 
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guesses out the probable quantity of the grain in the fieias^ 
holds a consultation with the A7iftm and the village officii., 
and when the quantity is unanimously agreed upon, it is 
made known to the raiyat. If he accepts the estimate si, 
arrived at, the quantity is entered by the patwan in the 
khasra or tield-book. If he objects, other raij^ats are called 
in to act as mediators, and if they fail to convince either party, 
a partdil or test takes place. On behalf of the landlord, 
a portion of the best f>art of the crops is reaped, and an equal 
portion of the worst part is reaped on behalf of the raiyat, 
Tlie two portions so reaped are threshed and the grain weighed. 
On the quantity thus ascertained, the whole produce of tlic 
field is calculated and entered in the khasra. From the time 
the estimate is made, the zamindar withdraws his super- 
vision from the crops, which are then left in the exclusive 
charge and possession of the tenant After the appraise- 

ment of the field, ^ the raiyat is allowed the full liberty of 
reaping the crops and taking them home at any time that may 
suit his convenience. Out of the estimated quantity, a deduc:- 
tion at the rate of t\\T) seers per niaiind is allowed to tli(‘ 
raiyat, wirich is called chhiithi (set off). I have not been able 
to avscertain the exact reason for which this allowance is made. 
But, as in the agorbatai, the reapers who also thresh out the 
grain are paid from tJie joint crop. I pre>sume this is allowed 
to the raiyat tq meet the cost of reaping, gathering, and 
threshing. The landlord’s share is then calculated on the 
quantity left after the chhuthi has been deducted.” 

The prevalence of ditEercnt systems of rent in Bengal 
and Jlehar is due to local conditions, 
The different sys- peculiar to each province. In Behar the. 
B^gal^and^^ehar population had come to press closer on 
have produced dift- than in Bengal. The landownoii^ 

two provinces. accordingly had the advantage in tia 

former province and were able to maintain 
the system of payment in kind and push rents u^, to a^^p^ 
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vvliich leaves the cultivator but a bare subsistence ; while in 
pH ngalj particularly in the eastern portion of it, unreclaimed 
liriid being abundant and cultivators scarce, the raiyats had 
tiic advantage an(\ were in consequence able to procure 
lavui on more favourable terms. Thus various tenancies at 
low rents have come into existence in Eastern Bengal to 
wbieh we find nothing similar in Behar. The ticcadari or 
fanning system wdiich is much in vogue in a certain part of 
Briiar is another oppressive tenure having a tendency to 
i^rind down the raiyats. Under this system, tlie landlords 
who should protect the tenaiitiy make tlioni over to tlie 
tender mercies of the- ticcadars who liave no permancTit 
r4ake in the land and are therefore indifierent to agricultural 
interests. 


The rules relating to reduction of oceupancy-raiyat's 
rent arc more simple. The mon(\y rent 


Rules for reduc- 
tion of rents. 


payable by an. occupancy-raiyat may be 
reduced on two grounds only. viz. — 


(a) that there has been a fail, not due to a temporary 
cause, in the average local pri(!es of staple food 
crops during the currency of the present rent ; 

[h) that the soil of the holding has without the fault 
of the raiyats become pernuinently deteriorated 
by a deposit of land or othen specific cause, 
sudden or gradual.^ 


The Act gives efl’ective protection to the raiyats of higher 
status (raiyats holding at fixed rates and 
a« 3 o/higher^stetus. occupancy-raiyats) against arbitrary evic- 
tion. A raiyat holding at fixed rent can- 
dl'd; be ejected except on the ground that he has broken a 
<'tvndition consistent with the Tenancy Act and on breach of 


^ Section 38, Bengal Tenancy Act. 
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whicli he is, iinder the terms of a contract between him and 
his landlord, liable to be ejected,^ 

An oecupancy-raiyat is liable to be ejected, in additioji 
to the above ground, on the ground that he has used the land 
in a manner which renders it unfit for the purposes of the 
tenancy.® Ejectment for misuse of land or for breach of any 
express covenant, which entails liability to eviction, is one 
of the ordinary incidents of a lease of immovable propenv. 
But all enlightened systems of jurisprudence take care to 
safeguard the rights of lessees by rules intended for the pro- 
tection of the weak and the imprudent and section 155 of tho 
Bengal Tenancy Act provides immunity from ejectment on 
suitable reparation being made, where the breach or misuse is 
capable of remedy and in any case, on payment of reasonal)le 
compensation by the tenant. Immunity from ejectment 
for non-payment of rent is one of the important boons core 
f erred on raiyats of the two highest classes by the Act of 1885. 
These raiyats cannot now be turned out of their land but the 
holding is liable to be sold in execution of a decree for 
rent^ and the tenants have in this case a right to the vsurphis 
sale-proceeds. The Act of 1859 recognised in the raiyats 
a mete right to hold land and cultivate it but the Act of 1885 
by restricting the landlord’s power of eviction and providing 
for the appropriation of sale-proceeds by the tenants further 
improved theii\ position and conferred a limited proprietary 
right on them. 

The provisions of the old law relating to the acquisition 
of occupancy-rights and enhanceinent of 

Acquisition of oc- applicable onlv to lands let out 

cupancy -rights res- _ ^ ^ 

tricted to agricul- for agricultural and horticultural 

tur^ lanl The Bengal Bent Commission proposed 

to extend the scope of the then existing 

^ Claim (fc), section IS, Bengal Tenancy Act. 

* Section 25, Bengal Tenancy Act. 

s Section 65, Bengal Tenancy Act. y 
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Ittw' md framed a defiuition of land accordingly. The 
ilclinition wasi not however incorporated in the Bill as 
|)assed and it was left to the courts in each case coming 
bei'oro them to decide whether the Tenancy Act was appli- 
l alile to the land in question^ There can be no doubt that 
tlie Act applies to agricuitural and horticultural land and 
to any pasture land which the tenant has a right to bring 
uiidor cultivation/^ Apparently it was not intended to 
oxclude from the operation of the Act any of the lands to 
which the former law applied ; for it is expressly provided 
bv section 19 of the present Act that ‘‘ every raiyat, who 
iiniuediately before the commencement of the Act has, by 
the operation of any enactment, by custom or otherwise a 
right of occupancy in any land, shall, when tliis Act comes 
into force, have a right of occupancy in that land/" So "far 
tluvre have been only two cases under the present Act in 
wliich it was sought to make it appli- 
The above dictum cable to non-agricultural land and both 
ported^cases.^^^ attempts proved unsuccessful, Tlie 

first case was thai? of the Raniganj Coal 
Association v. Jadu Nath Ghose;^ whicli was a suit for arrears 
oi rent due under a dar-maurasi-makarari l(jase. .ft was 
heid that as the lease was granted, not for agricultural or 
hoitieultural, but for building purposes and for the estab- 
lifelinient of a coal depot, the land comprised in it did not come 
vsitliin the purview of the Tenancy Act, In’the second case 
Umrao Bibi v, Mohammad RajahiA the subject of dispute 
was some plots of land within the limits of the Dacca Muni- 
cipality, on which thatching grass and kitchen vegetables 
were grown. It was held that as the land was not let for 
agricultural or horticultural purposes, the Bengal Tenancy 
Act did not apply. 

* Revenue Selections, p. 482. ® k L. K., 19 Cal., 489. 

iSectiem 5 (2), Explanation. *1. L. R,, 27 GaL, 205. 
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The Act has in express terms barred the acquisition of 
occupancy-rights in (1) proprietor’s pri- 
X) cc’up’a^^cy -rights lands, known in Bengal as kkmar, 

expressly barred m nij-jote and in Behar as zircil, air 

or kaniat, if lot under a lease for a terra 
of years or from year to year. ^ (2) Char, diara or uthmuii 
lands, until the raiyat has held the same land for twelve 
continuous years.^ The Act has also restricted the growth 
of occupancy-rights in homestead lands, unless it formy 
part and parcel of an agricultural holding.^ It has been 
held by the High Court that occupancy-rights cannot ho 
acquired in Ghatwali lands.*^ 

When a raiyat holds his homestead otherwise than as a 
part of his holding, the incidents of. the tenancy are regi> 
fated by custom and the accrual of occupancy'-rights is 
barred except in cases where it is sanctioned by long estab- 
lished usage. The homestead is invested with a peculiar 
sanctity in the eyes of tlic native of Bengal, and it would ha vo 
been more in consonance with poj^ular feeling if the Legislature 
had extended to all homestead lands a highet protection 
than that of custom, which is often of slow, precarious and 
irregular growth. 

The right to sublet is an important incident of occupancy- 
holdings. Under the former la\v the right was confined to 
occupancy-raiyats but it has now^ been extended to all classes 
of raiyats. In the case of a non-occupancy-raiyat, however, 
the landlord may protect himself agaiiiKst subletting by 
special covenant in the Icasc.^ The right is inGonsistent 
with the original purpose of cultivation which lies at the 
inception of the tenancy and does not therefore deserve 


^ Section IIG, Bengal Tenancy Act. 

Section ISO, B. T, Act. 

•^Section 182, B. T. Act. 

♦ 1. L. R., 33 Cal., 630 ; 1 G. L, J., 138. 
y Bengal Tenancy Act, gee. 44, cl. (6). 
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^acoaragement. It leads to the creation of a class of ignorant 
cottioi*^; In Bengal, the snbletting has in many places 
reached several degrees. It has been said that the existence 
of these intermediate interests will exercise a healthy influ- 
ence in creating a higher standard of comfort but although 
present conditions are not such as to raise inunediate alarm, 
there is room for the apprehension that the process of sub- 
jetting may pave the way for the introduction of the objec- 
tionable cottier system specially as the increase of population 
is not checked by individual prudence in this country.^ It 
would be nothing short of a natural calarnity if the history 
of Ireland repeats itself iji Bengal. In some parts of Ireland 
there are no less than six degrees of interest intermediate 
between the proprietor and the cultivator. These middle- 
Dien have proved hardhearted land jobbers whose sole object 
is to exploit the land and wring as niuclj as possible out of 
their tenants. In the opinion, of .Field, no class of landlords 
is so hard and unfeeling as petty middlemen, none so much 
disposed to exact raclf-rents or so utterly ijulift'erent to the 
improvement of their estates. * 

The Bengal Tenancy Act contains no positive provision 
about the transferability of occupancy-riglits and leaves the 
matter to be regulated by custom. We have seen that during 
the Hindu period, the cultivator's interest had practically 
no saleable value and any theoretical power of alienation 
which the raiyat might have possessed was subject to a right 


t Babu Sarada Charan Mitra, Ex- Judge, Calcutta lligh Court, is 
however of a diHerent opinion. He observes : ‘ ‘ The I.egislaturo has 
wisely provided for the raiyat occasionally letting out his land or portions 
it. A raiyat with a right of occupancy may, for various reasons, bo 
prevented from cultivating his lands, and it would ho extremely hard, if 
the privilege of subletting be denied to him ” (Land Law of Bengal, p. 305). 
Occasional use of the power may not he productive of mischief, but when 
right receives legal recognition, it cannot always bo kept within the 
de-:ired bounds and as a matter of fact raiyats in Bengal arc getting 
■raorc and more into the habit of subletting. 
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of pre-emption in the other members of the cultiva,tiiio» 
irroup. It would appear from the A/yemi-AhbaH that^iuriur/ 
the earlier x\Iiiharainadan rule, the cultivator had no alien, 
able interest* But at a later stage in the development of the 
country when a rapid increase of population began to bear 
on the soil and the demand for land exceeded the supply^ 
the occupancy-raiyat's interest acquired a saleable value by 
degrees. About eighty years after the Permanent Settle 
nient the custom of transferring raiy at’ s holdings bad taken 
such deep root that Government found it practically impose 
vsible to ignore it. Enquiries prov^ed that the custom was 
much more general than had previously been supposed and 
that the great majority of transfers, being fioin^)ne member of 
the cultivating class to another, were of a harmless chai'acter. 
A provision was accordingly inserted in the Behgal TehaBcy 
Bill which gave legal recognition to the custom, subject to 
a right of pre-emption which was vested in the landlord. 
This provision however met with considerable opposition in 
the Select Committee and in the Council, and further enquiricis 
furnished grounds fof the apprehension that in: Behar and 
some other parts of the country, the right of free transfer 
.may produce baneful results on a thriftless peasantry. It 
was ultimately decided to abstain from legislative interfer- 
ence till custom liad further streirgthened itself. It was not 
intended however to close the doo.r to the growth of a 
system of transferability or to debar the Government fronn 
undertaking legislation on the subject at a later date* 

Opinion is divided about the wisdom of granting to 
occupancy-raiyats unrestricted powers of alienation. Coiidi- 
tions vary so largely in the different parts of the epunt^^^^ 
that it is difficult to lay down one uniform inde. % 
hold good for all. The enquiries institiited in?||he early 
eighties pointed to the iiiexpediency of legislawe inter- 
ference in Behar. In 1892, the Bengal Board of Bevenne 
expressed the opinion that the power of transfer wh^b 
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fjiad uiuionbtedly been increased by the Act was an nnmiti- 
gato(i from the raiyats’' point of view ’’ and observed 
that' roariy raiyats were now under-tenants at a racl>rent 
tlieir holdings which had passed into the hands of their 
These remarks were perhaps intended to apply 
to Bohar where the raiyats are sunk low in ignorance and 
poverty^ In ^Bengal proper, the custom of transferring 
occupaBcy-rights has advanced by leaps and bounds, till at 
the present day it has become an essential feature of land- 
'^olcling.® it is high time therefore for Government to step 
ill and gi^e to the custom a secure legal footing. To attempt 
to stem the tide tha has so firmly set in can only end in 
disaster and co;^fusioi:i. There is a growing feeling that, in 
order to help the advancement of rural credit and agricultural 
prosperity, as .also to enable the cultivator to tide over ui> 
avoidable difficulties or seasonal stress and strain, he should 
be vested with a negotiable interest in his holding. The 
power of alieh[^tion should however be subject to a right of 
pre-emption which should be given to the landlord in order 
that he may safeguard himself against undesirable transferees. 
The right has always belonged to the landlord in the past 
and there is historical or other justification in violating 
it,^ The course of development which custom has followed 


•Bengal Land Reveinie Report for 189L92. 

Oecnpancy-right.'j are now freely Bold in Bengal with the coiiBont 
of the landlord who takes advantage of each transfer to extort tis niuoh 
money as ho can and to drive the bargain as hard as possible. In the 
interest of the raiyat, the Legislature should intervene and lay clown a 
moderate scale of fees for the registration of transfers. In the Orissa 
Tenancy Act passed in 1912, a provision has been inserted which gives to 
<«Cii[mncywraiyat3 th^ power to transfer their iu)Iiling.s, subject to the 
payment to the iandlorcl at a fee amounting to 25 per cent of the consi- 
flera lion money. Sometliing should bo done on tho same lines in 
Bengal : ; 

^ The eacpediency of conferring on tho raiyats the right of free transfer 
considered by the authors of the Permanent Settlement but in the end 
proposal was negativ^^ Sir John Shore expressed tho opinion that 
•-lie bestowal of tho right would be for the advantage of the raiyat, “ as 
B would give them A available to supply their wants in time of 

■ LT-J ^ ; 12- . 
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in Bengal has never clashed with the landlord’s righi, ol 
veto and it does not set its seal on a transfer which luils 
to secure the consent of the zemindar. 

On the whole the privileges attached to the right; of 
occupancy are considerably inferior to those annexed to tin. 
ownership of land. It is heritable according to the rules ef 
inheritance to which the raiyat is subject. But in default 
of heirs the right is extinguished and the landlord is entitled 
to re-enter the land and settle it with other raiyats.' 

The raiyat may use the land in any manner which does 
not materially impair its value or render it unfit for the 
purposes of the tenancy. It was held under the old law that 
the raiyat is not at liberty to excavate a tank or to erect 
substantial structures on the holding/ but the Bengal 
Tenancy Act authorises the occupancy-raiyats, as well as 
raiyats holding at fixed rates, to carry out any improvement 
which, according to the Bengal Tenancy Act is “ any work 
which adds to the value of the holding, which is suitable to 
the holding and coiisistent with the purpose for which it was 
let and which, if not executed on the holding, is either 
executed directly for its benefit or is, after execution, made 

distress, to illiake good their debts when indebted, and to answer tiiBn 
convenience when they were desirous of changing their occupation or place 
of residence,” #He pointed out however that the zemindar might have 
cause of complaints if he were deprived of the right of choosing his tenante, 
educe on the occasion of transfers he might lose men of substan<56 and ms- 
ponsibility for men of a different character. He thus wound up the dl8' 
cussion of the subject-—” After weighing the above circumstances, my 
opinion is that were the raiyats alone to be considered, the privilege of 
transferring their lands should be vested in them. But as the zemindars and 
talukdars also claim consideration, as their acknowledged rights would be 
infringed by conferring such privilege on the raiyats and as this infringe- 
ment does not seem essentially necessary for the ease and aectirity of t\w 
latter, the privilege in question should not, I think, be given to the raiyats 
by the authority of Government but allowed to be at atiy time voluntarily 
given or sold bj^ the zemindars themselves.” 

■ * Section 21(1, . . . . . ■ 

■' 24 W. R., 220 : 2C. L. E., 294 ;R L. R., >CaL. 78l.^^^^^ 
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directJy beneficial to it.”' It haa further been laid down that 
the following works shall be presumed to be improvements 

(a) the comstruction of wells, tanks, water channels and 

Right to construct works for the storage, supply 

works of improve* or (liBtribiitioii of water for the plir- 
poses of agricultm'ii or for the use 
of men and cattle employed iu agriculture; 

(b) the preparation of land for irrigation ; 

(c) the drainage, reclamation from livers or other 

waters, or protection from floods or from erosion 
or other damage by watei*, of land used for 
agricultural purposes or waste land which is 
eulturable ; 

(d) the reclamation, clearance, enelosiire or permanent 

improvements of land for agricultural purposes ; 
(c) the renewal or reconstruction of any of the fore- 
: going works or alterations therein or additions 
thereto ; 

(f) the erection of a suitable dwelling-house together 
with all necessary ont-offices. 


Some further incidents of the oecupaiK^y-right are that 
it is exempted .from escheat, and protected on the sale of 

^ tenures for arrears of rent. No con- 

further incidents 

occupancy -hold- tract made after the jiassing of the Act 
ings. - , ... - 

can bar the acquisition of occupancy- 

rights. These provisions restraining the freedom of eontrac^t 

ai'c intended for the protection of the vreak and illiterat^^ 

raiyats from the strong hand of the landlord. 

The status of the “ non-occupancy raiyats calls for a 

passing notice. The term means and includes the large class 

of raiyats who do not fall under the detinition of raiyats 

holding at fixed rent or occupancy-raiya ts. .\ non-occupancy 

raiyat is liable to pay such rent as may be agreed on between 


I B. T. Act (1885), Fectioa 76. 
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him and his landlord at the time of his admi^ssjon.* ife 
is liable to ejectment for failure to p 0 ,y rent, misuse of land 
or breach of covenant and also on the expiry of the term. o{ a 
registered lease or of the term for which he is entitled to Iroid 
land at a fair and equitable rent determined under section Ki. 
The right of a non-occupancy-raiyat is not protected by t]i<^ 
Non.occupancy- Ee venue sale lands, but under the TenaiK-v 

raiyats. jggg hold for 5 yeais 

at a rent fixed l>y the judicial or revenue authorities un<i»-r 
( diapter VI or X, constitutes a protected interest not lial)!( 
to be avoided on a sale for arrears of rent. The Act has not 
defined any further incident of the tenancy and questions 
on which the law is silent must be determined by a reference 
to custom’'^ or to the rules of equity and good consci- 
ence/' 

The most important feature of the Act of 1885 is 

power which it conferred on the Goverrn 
^record inent to direct the preparation of a record 

0 ^ rights in any local area/ In confer- 
ring this power , the chief object of the Legislature was to frame 
an authoritative record of the status and rents of the tenantry, 
with a view either to protect them against arbitrary convic- 
tion, excessive enhancement, and illegal imposts or to com- 
pose and avert agrarian disputes. 

^ ftoctiou 42. 

* Section ICO, cl. (c). 

® Section 1S3 of the Act saves the operation of “ »ny custom, iiwaiif’ 
or customary right, not inconsistent with or not expressly or by necessary 
iinplication modified or abolished by its provisions.*^ 

* During the debate in the Imperial Council on the final report of tiio 
Select Committee on the Bengal Tenancy Bill, the then Lieutenant-Gov- 
e.mor of Bengal said*— ‘‘For myself, I would omit very many other 
portions of the Bill than this one. It provides for the fii*st serious attempt 
to secure that which is absolutely required, by means pf a caref ul record 
of rights, not only for the better administration of the country, but for a 
bettor xmderstanding between landlords and tenants of their respective 
positions/’ : 
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Under the Muhammadan Government, the rights and 

UndertheMuham- th® resident cultivators were 

inedan regime, re- niaintainod under a coni})]cto systeui of 

maintained by the t<iCord framed by tJie \nJjaj>’e Kegistrrfir or 
PatvTafi.” ^ ^ Patwari and checked by the ollicia! Regis- 

trar or Kajiango. It was tln^ Patwari ’s 
duty to keep up an account of the village lands, cultiwated 
a, lid uncultivated ; of the lioIdiugH of the separate cultivators, 
a,ud of the established rates at wliicli th(^ various classes of 
iand were lield. He was regarded as the representative of tlu* 
interests of the cultivatoi'S, in their dealings with the revoriut' 
farmers and zemindars. It was tlie doulile duty of the Par- 
gana Kanango or registrar of the fisc.al division zo caiculate tlie 
(h)vernmeiit demand froni the accounts of tlie patwa ris aini 
to see that the collections of the farmers and the zemindai^s 
wore not in excess of the revenue payalde to State. ^ 

5 The be«t contomponuy account of th<5 ollico ami dntiL.,s of tlic 
Kanangos, just before the DocovmialvSetttmicut, is (lui.t given, by .Mr. 'Davi?;, 
pGllector of Bhagalpur in a letter to the Board of J;lcvcnu(\ dati.ai <>tli Sop- 
i ember 1787. After giving a list of the sixteen s(S.s of .District accoimfs 
wlui.di tlic Kanango had. to maintain under I bo Mogul (lovertnoent , bo 
remarks — -“These accounts wl'icn carefully taken, giu'c tho complete 
iirmual. history of a zaniindari, comprehend iiig tlio ground in cnl(:ivati<.)n, 
particularising the portion of it which paid rent, to (b.> vernment .iml of that 
w hich was held free ; the customs and usages establish«..'.d by iorna-r ainits, 
f nd those introduced by tho amils of thv; time l>eiiig ; the, aiuonnt. o,f rent 
in demand from every raiyat, with tht^ balaneo remaining against a?i>' 
of them at the end of the year; the wliolc amount of tho zamindar's or 
farmer’s collections, specifying tluj parti(;ular sums under evei’y lirfiui in 
a'liich these collections wairc made, together with the expenses of col lr'i.-t ioin 
hi short the object of the Kanango’s ollicc wa.s to supply .such imormation 
respecting tho country, that no oiroum.staiico of advantage in I he adininis* 
ti’ation of it should be concealed, nor the zamindar enabled to appio- 
pi iato any more of the product of it to himself than the share allotted to 
itim by the Government ; that no lands might bo .so})a rated from tho jama. 

rent roll without authority ; and that the real v alue ot the land yielding 
icvenuo inight bo known at the end of one year, as a rule for farming it or 
'ioepingit or m the bands of Govemnient for the next, either of Avhich 
^rmdes it was the right of the Govemnient to adopt. ’ ’ (Quotoxl from Appendi x 
111 to the Fifth lieport.) 



182 


LANP SYSITEMS IN BEJJGAI. ANB BEHAS. 


But, unfortunately, before the Company acquired th, 
mwaniAho^ original demand had been so raised by cesaw 
or uhwabs as to lay on the raiyat a crashing burden and U 
conv'crt the record of his rights into a record of his urongs. 
The record, such as it was, formed the practical basis of i he 
revenue collections from the Settlement of Akhar in tbe 
sixteenth century do uni to that of Lord Cornwallis in the 
eighteenth. 'With the permanent limitation of the Govern- 
ment demand, the Kanango’s occupation 


.SU'STS «"<' 1“ ‘‘“i" ' 

Patwari became the Thp Patwari.s met with a still more dix- 
zemindar’s servant. ^ 

astroiis fate. We have seen that unrn 

1793, they were the servants of the village eomrniiiiity re- 
munerated partly b}' .small grants of laiid and partly bv' 
allowances paid by the whole body of cnltivators. They 
were tlie depositaries of the local usages of the countn> 
from whom it was always easy for the revemie officers of 
Government to collect correct information regarding tlie 
individual rights of the raiyats, in cases of dispute between 
them and tlie zemindars or farmers.® Under Regulatio)) 
V.rir of 1793 the zemindars were required to entertain tlie 


1 fii Hunter’s opinion the abolition of the Kanangos removed tlie 
principal check on the zemindai's and at the same time destroyed the 
nuichinery on which the Cxovornment tlependod for impartial iiiiorinatiobi 
in regard to tlm demands of the lamlholders and the rightfs of the cnlii' 
(Introduction to Bengal .Xieoords, p. 119.) But Baderi-PowcH 
observes that the Kanango can be of no use under a systeni which does not 
provide any control ov(»r the details of re venue collections but under whicli 
the landlords pay lump sums direct into the C-ollector s treasury. Both 
office.rs (the Kanango and the Patwari) naturally became more servants 
of the zemindar and therefore they had been abolisbecl. This step 
taken because it w ars found that the formal records w^hich they sH prepare.! 
w'cre useless ; in some oases the.se were altogether neglected ; in others tho> 
wore falsely framed to suit the parposes^^ o 
holding, ToJ. I, p. G30.) 

^Minute by yir. .HookCi; Mernbev of the Board of BeVenu< 
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j^ivi'vices of a Patwari^ for each village at their own expense. 
We have seen how in these circumstances the Patwari fell 
off from the position he occupied as the champion of the 
raiyat’s rights and gradually degenerated into the zemin- 
dar's private servant. In most cases the Patvcari could 
ill afford to resist the influence of the zemindar wlio succeeded 
in inauipulating the village registers so as to suit his owrt 
purposes. Speaking of the Patwaris the Hoard of Revenue 
remarked “ Poor and without influence or supj)ort, they are 
easily corrupted into an acquiescence in the zemindar's 
arrangement or deterred from opposing them by fear of their 
displeasure. The power of a^zamindar in the interior of the 
country to do mischief to one wlio has offended him is almost 
without limit. The people Avell know this to bt^ tlui case and 
are cautious of exciting it into action.*'" 

Before 1815 the disastrous effects of turning tl)e Patwari 
into a zemindari servant had been clearly I'ocogni.sed and 
several attempts were made to resuscitate^ the old village 
record-of-rights during the first twenty years of the- nineteenth 
century.^ But the mischief was done aiid all. atte.mpts 
to put back the hand on the dial failed. The- previous 
attempt to supplant the cultivator’s old title as re(?orded 
in the village register by a system of pattas or declaratory 
lease>s was attended with signal failure. Eventually eminent 

* The registers of these reformed Tatwaris were to furnisb not only 
tile basis o? t/h(! ordinary rent transactions hut aiso evidence to tacililatt^ 
tlie decision of .suits in the courts of justice betw r'cn pre^ptietors aiul iai iner.s 
ol' land, and persons paying rent or revenue to theni. 'J'iie more 
rieiiced administrators, represented by John Shore had ijxtcuded these 
Fatw^aris to be a new’ class of registrars, maintained at Mie cost of the 
'■^aniindarj a class who would take to some extent, the place of the state- 
paid agency of Kanangos abolished by the .Perruanent Settleiiient. 

( 1 ntroduction to Bengal Records, p. 120 — 12i.) But unfortunately for 
the Bengal cultivators, John Shore left Bengal in tiie very crisis of their 
fate, Beforo he returned as Governor-General, the mischief had been done. 

* Letter to the Vice-President in Council, dated lith May, 182 

® li^or instance. Regulations X.tl, XIII of 1817, 1 of 1818 and I of 
1819, . ■ 
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revenue autliorities like Colebrooke came to the cone hisioa 
that the only effective plan for securing agrarian content- 
ment and fair dealing was the preparation of a record of rights 
based on a cadastral or field to fiehi 

The absolute ^ 

necessity of a record- siirveyd In 1882 , the Government of 

of rights recognised, pointed out that by far the mof^t 

important part of the legislative measure proposed to 

introduced with a view to secure a better relation between 

landlord and tenant, was that a general field survey should 

be undertakeu and that a system of village" accounts aiKl 

records should l)e introduced/’ Another object which the 

Government had in view was to Ksecute for their officers a 


knowledge of the rural economy of their districts, in ordivi: 
that they may be properly equipped for their frequent 
contests " with calamity or wrong*” Whether,” they wrote 
'' we have regard to the prevention of famine or waste of life 
or money, which may result from official ignorance, wheth(*r 
we look to tlie need for actual administration which sha-li 


search out and expose deepseated evils or the need of some 
assurance that the lacts affecting agricultural interests 
should bo so notorious and indisputable that none shall be 
able to pervert them to the injury of the weak, w^e perceive 
in the circumstances of many portions of Bengal and parti - 
cularly of Beliar, strong reasons for placing the Bengal 
officials on a level, in point of administrative advantages, 
with their brother officers in other provinces, ’ ’ where the 
periodical survey and settlement proceedings yield a rich 


Hn Colebrooke's opinion “ the institution of registry and record 
was highly expedient. It; would materially assist the recent as well 
the earlier enactments of the regulations designed for the protection of 
the tenant ; it would greatly assist the adjustment of numerous disputes 
of every sort between landlord and tenant which actually arise, and 
would sensibly tend either to obviate their occurrence, or at least to 
accommodate them at an early moment, perhaps without previous recourse 
of either party to a law suit,’* (Enclosure VI to Mact)onneirs Minute oi 
September, 1893.) 
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liaLvest of agricultural statistics and enable the district 
oincetvS to come into close contact with the people. 
Tlicse views ultimately found legislative recognition in 


Provisions of 
Chapter X, Bengal 
Tenancy Act. 


Chapter X of. Tenancy Act of 1885. 
Section 101 of tins Chapter provides that 
a survey and a record-of -rights may 


made for any local area, in any rase with the sanction of 
the Governor-General in Cbnne^l and in c(‘rtain specibed 
cases without such sanction. Wliere an order is uiad(^ under 
section 101, the particulars to be recorded shall be s[)eciiied 
in it and inay include, eitlier without or in addition to otiun: 
particulars some or ail of the following 


(a) the name of. each tenant or occupant ; 

{h) the class to which each tenant Ijelongs, that is to 
say, whether he is a tenuTc-holder, miyaL 
holding at fixed rates, settled-rn (!■//«/, occupaucv- 
raiyat, non-occupaiicy-m%n/. or iinder-r«5ya/ 
and, if he is a tenure-holder, whether he is a 
permanent tenure-holder or not, and whethei' 
his rent is liable to enhancement during tlie 


continuance of his teiuu-e ; 

(c) the situation and quantity and om‘ or nio.i’e of 
the boundaries of the land held by each tenant 


or occupier ; 

(d) the name of each tenant's landlord ; 

(e) the rent payable at the time the record-of-rights 

is being prepared ; 

(/) the mode in which that rent has be^m fixed-- 
whether by contract, by order of a Court oi 
otherwise; 

((/) if the rent is a gradual] y increasing rent, the 
time at which, and the steps by which, it in- 


creases ; 

(h) the special conditions and incidents, if any, of 
the tenancy ; 
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(i) if the land is claimed to be held rent-free^whether 
or not rent is actually paid, and, if not paid 
whether or not the occupant is entitled to hold 
the land without payment of rent, and, if > 
entitled, under what authority. 

Section 105 provides for the settlement of fair rents' 
in private estates on the application of either the landlord or 
tenant. In Government estates fair rents must be settlen 
suo mot'U by revenue officers for all classes of tenants, 
whenever the land revn3Tiue demand is bein^ fixed or 
revised.^ 

Section 112 lays down that the Local Government, with 
the previous sanction of the Governor-General in Council, 
may, on being satisfied that it is necessary in the interests 
of public order or local welfare, invest a Revenue officer, 
acting under Chapter X, Avith the power to settle all rents and 
to reduce them, if in the opinion of the officer, the main- 
tenance of existing rent AA^onld, on any ground, whether speci- 
lied in the Act or not, be unfair or inequitable. This extreme 
power was intended to take the place of Sir Richard Temple’s 
Agrarian Outrage Act. It was thought desirable in excep- 
tional cases to reserve for Government the power to go 
to the root of disputes and to put the whole relations of land- 
lord and tenant on a stable footing for a reasonable period. 
To avoid a conflict of jurisdiction AAdiich AA^ould necessarily 
entail inconvenience, section 111 precludes the Civil Court 
from entertaining any suit or application for the alteration 

' The proeoB.s of settlement of fair rents includes the enhancement 
or reduction of existing rents in accordance with the jmnciples embodied 
in the Act. 

* Section 104, Other Local Governraents have to some extent 
adopted the same procedure. For example in the United Provinces of 
Agra and Oudh. the Settlement officer under Act III of 1^1, is bound on 
the application of the landholder or of an ex-proprietary or occupancy- 
tenant to determine and fix the rents payable by such tenants and 
do so of his own motion if he thinks fit. He i$ not, however, bound as 
he is in Bengal, to determine and fix the rents of all clasBcs of tenants. 
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of the rent or the determiiiatiori of the status of any tenant 
while settlement proceedings are in progress in any local 
area. 

It is unfortunate that the jVct makes no provision for 
the maintenance of the record-of-rights. The record-of- 
rigiits should be kept up to date if it is to yield the full 
measure of benefit expected to flow from it. It is a 
matter of coininon knowledge that olianges in holdings 
are of frequent occurrence through, death, transfer, successimK 
reclamation of waste lands, division of fields, and enhance- 
ment or division of rent. If no means of 
Necessi ty for adjusting the record to these changes is 
r^ecor^Tup^to date. ^ provided, it tends iii each succeeding year 
to become more and more obsolete and 


unreliable for j udicial and admin ist!*ative purpo.ses. 
.Experience in other provinces where records-of-riglits are 
maintained shows that the aimiuil changes vary from 5 to 10 
per cent, of the entries.' If no adjustments were periodi- 
cally made, the utility of the record wanild in a very few' 
vears be hopelessly iippaired. Tlie only .steps yet taken 
in .Bengal to maintain the record u|) to date, is the passing 
of Act niB. C. of 1895 whicli, however, is of very limited 
application being confined to tw'o tliaims in the district of 
Mozaffarpur and to a small area iii the district of Midnapur. 

Section 178 of the Bengal Tenancy Act prohibits 
raivats from contracting themselves out 


Raiyats cannot 
contract themselves 
out of their rights. 


of the rights conferred uj>on. thtun by 
the law — and declares certain conditions 


in leases as unconscionable and void, even 


Without evidence of w eakness in the one party or the exercise 


of undue influence by the other. 1 1 lays dow* n that nothin g 


in any contract shall bar the acquisition ot occupancy -rights 
by a raiyat or take away or limit his right to make iinprove- 
niehta to surrender his holding or to transfer and bequeath 


* Sir Antoay MacDoniiell-s MiiiufcC’, dated 20th 1803. 
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it in accordance with local usage, to sublet or to apply 
for rednetio!! or commutation of rent in the manner authorisfv.i 
by law. Those provisions Avere made with a view to protect 
the interest of the. raiyats who from ignorance, poverty 
fear of oppression, and Avant of independent advice were 

ill-iitted to hold tlieir own against their landlords. Bui 

those who take permanent leases belong generally to a 

class, not very inferior in intelligence, local influence and 
power to those avIio grant such leases. And it Avas 

accordingly provided that nothing in the Act should 
be deemed to preA'ent a proprietor or holder of a permanent 
tenure in a permanently-settled area from granting i% 
permanent mokarari lease on any term agreed on between 
him and lus tenant.^ There is another instance in wliich tic 
Act' seeks to restrict the liberty of contract. It provides 
that the money rent of an occiipancy-raiyat cannot be 
enhaiK^ed by (-ontract so as to exceed the existing rent by 
more than two annas in the rupee, except where the raiyat 
binds himself to pay an enhanced rent in consideratiou 
of an improA-'ement citccted by or |,t the expense of his 
landlord or wliere the raiyat has agreed to pay enhanced 
rent in consideration of his being released from his 
obligation of cultivating any special crop for the landlord’s 
convenience.^ TJiese provisions were enacted with a view 
to protect the wivak and illiterate raiyats from the high hand 
of the landlord. 

Tile A(*.t has undergone some important modifications 
suggested by experience of its actual Avorking. The most 
important of these are the amendments made by Act I of 
1907. The Amending Act gave greater authority to the 
record-of-rights prepared under Chapter 

Later amend- X of the Bengal Tenancy Act and 
1885 . provided that every entry in it shall be 

presumed to be correct. It further gave 

Uiengal Tenancy Act, section 179. * iSection 29 . 
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iiiscretionary power to the Local Government to authorise 
selected, landlords, in areas for vvhic^h a , record-of-rights has 
]>een prepared, to recover arrears of rent under tlie summary 
Certificate ” procedure prescribed })y tlie Public Demands 
Recovery Act (I B.C. of 1895).^ At the same time the 
Amending Act put a stop to the |>ra(^tice, comuKmly resorted 
to by landlords, of obtaining illegal enhanctMiients of rent 
through unfair and inequitable eon}pronvi.ses with their 
tenants.^ It enacted that no court shall give effect to an 
agreement or compromise, tlie terms of which, if they were 
embodied in a contract, could not be enfoiecd undei' the AcL 

Such are the main provisions of Ihmga] Tenancy Act 
which was enacted with a view (1) to give tln^ raiyafs reasonable 
security in the occupation of their holdings, (2) to give the 
landlord reasonable facilities for the enhancement, settlement 
and recovery of rents and to ensure to liini a fair share of the 
increased value of the produce of the soil. Lord Dufferin, 
\Tceroy and Governor-General of India, observed, during 
the passage of the Tenancy Act Bill tlirougli liis <'oiincil— * 
“ It is a translation reproduction in the language of the 
present day of the spirit and essenee of Lord Cornwallis's 
settlement. It is conceived in the same beneficent and 
generous spirit that actuated the original framers of the Regu- 
lation of 1793.’' The chief defect of the Act lies in the fact 
that the classification adopted by it is not exluiustive of 
all the interests in land that exist in 

aLy^Act different parts of the country. This defect 

has given rise to practical difficulties in 

* The main difference between the ccrtifieale-pr^u-.odure and (lie 
ordinary procedure is that under the former, the landlord obtains the 
decree at once and not at the end of the hearing, 

* Gnder the Tenancy Act, no contract is valid which provides for 
the enhancement of rent in excess of two annas in the rnp<^c, but landlords 
over-reached this provision by filing a suit for enhancement in court and 
then effecting a so-called compromise which secured enhancement beyond 
the limits allowed by the law. 
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dealing with tenant rights particularly in East Bengal. The 
Act divides tenants) into tefiipediolders, raiyats, and tinder^ 
raiyats. The terms are strange to the landlords and tenants 
throughout a great portion of Bengal, particularly the 
liajshahi Division. During the preparation of records-o{- 
rights in certain private estates in the Raiigpur district, the 
attempt to force each tenancy into one of the ready*made 
compartments have had a most disquieting efiect upon tin* 
relationship of landlord and tenant. The difficulty of a 
practical ajijilication is perhaps greater in the areas where the 
jotdari system prevails than in other parts of the country. 
In fact, the Act is more suited to the conditions prevail- 
ing in Behar than to those in Bengal and perhaps takes its 
colour from the excessive representation of Behar interests 
on the Rent Commission of 1879. 

It is, however, admitted on all hands that the proteduve 
provisions of the Bengal Tenancy Act of 
constitiftes a distinct 188.>~tlie valuable rights incidental to the 
thaTof 1*859*^ status of settled the restrictions 

placM on the zemi:^|l|ar 's power to enhance 
rents and to distrain the crops of teiiants,*^ the exemption 


’ '.rho term ‘ teniire-}ioldor.s ’ inchide.s under-tenure-holders. The Act 
does not attempt to draAV any hard and fast line of distinction between 
tenure -holders and raiyats. The definition is not exha-ustiye ; rather 
describes than defines the incidents of these two classes of tenantfi^^ The 
{Select Coininittee was of opinion that any attempt to frame a rigid defi* 
nition of either class would tend to create, rather than remove difficultiesi- 
The incidents of tenancies ni Bengal are of so complex a, character that; 
it is a matter of great practical difficulty to classify them after the Tenancy 
Act. For instance, what is known as “ jote may be a tenure in one place 
and a mere raiyati holding in another. In order to facilitate the deter- 
mination of tenants’ status, the Act creates the presumption that when 
the area held by a tenant exceeds 100 standard bighas, he should be 
regarded as a tenure-holder, but as a matter of fact, there are many 
holdings of more than that size. 

The landlord’s power of distraint has been curtailed. A iandlord 
can now distrain only through the civil courts ; and notwithstanding the 
distraint, he is entitled to reap, gather and store the waygoing crop» and 
do anything necessary for its preservation.. 
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froin liability to ejectment except in execution of a decree 
wbicb the meanest tenant at will^joys, constitute a distinct 
improvement upon the former law. But the outstanding 
advantage which the Act of 1885 possesses over the old rent 
Jaw iis that it authorises Government to carry out a survey and 
record-otrights in perinanently*settled areas. Tire design 
was conceived so far back as 1824, when the failure of all at- 
tempts to secure an improvement of agrarian relations led 
the Court of Directors to direct a survey and re,cord-o{-rights 
of the permanently-settled districts of Bengal, as the only 
means of defining and maintaining the rights of tire raiyats. 
But the orders were not carried out for want of suitable 
agency. The matter was again taken up in 1882, with tlic 
lesult that the provision was made in Act; VlIJ of 1885 for 
purvey and record-of-right — a measure which had been) 
decided on 60 years previously, but had never actually betMi 
taken in hand otherwise than in coiuiection with tlie settle- 
inent of land revenue. The preparation of the record-of- 
rights has been the inAi feature of agrariaii administration, 
since the passing of the||engal Tenajicy Act. Such operations 
have been completed in the four North Gangetic districts of 
Saraji, Champaran, Mozaifarpur, Darbhanga ; in Bakar- 
ganj, Mongliyr, Bhagalpur, Piirnea and are in progress in 
Patna, 0iya, Sahabad, Faridpur, Mymensingli, Dacca, Midna- 
pur. Similar operations have been conducted on a large scale 
in estates under the management of the (A)Ui:t of Wards and 
in a number of private estates upon the a])plication of the pro- 
prieto The formation of records -of-rights on an extensive 
scale in Bengal and Bihar have answered the most sanguine 
expectations of the Legislature, h has materially leduced the 
number of violent crimes and of civil disputes. There is no 

doubt, that on the whole it has bee:n a 

for ^ 

the former state of uncertainty which 
tended tofoster land disputes. It has secured the raiyats 
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far more effectively than before, against attempts on their 
position by unscrupulous landlords. 

Bat in the opinion of Field and some other authorities, there is a danuirr 
XU (3onferring an unqualified and unlimited fravi- 
Daugers of an excessive chise on the raiyat — who, not being schooled ii; 

thrift and selj-control, are apt to abuse their 
liberty and turn it into license. In the Beeean 
(be privileges epnferred on the raiyat had a demoralising effect on bf!- 
character and habits. The power of alienation jiroved fatal to his pre-n 
perity by encouraging extravagance and leading liim into a chronic state 
of indebtedness. Speaking of Bombay, where the raiyatimri system 
prevails, the Secretary of State observed in a despatch of 1879 *■* there is 
undeniable evidence in the report before us that tlie very improvements 
'iiitrodiiceci under our rule, such as fixity of tenures and the lowering of 
assessments, have been the causes of the great destitution which the Com- 
missioners found to exist. The saleable value of land increased the credit 
of the raiyats and encouraged beyond measure the national habit of bor 
rowing and more expensive modes of living,” In Bihar and parts of 
Befigal the raiyat’s power of selling his interest, though hedged in by limi- 
tations, has proved a curse, instead of a blessing to him, as in many instances 
his land has passed into the hands of creditors, ondor whom ho has been 
compelled to take a sub-leaao at a rack-rent. ^ It will thus appear that 
legislation, which merely adjusts the relations between the zemindars and 
raiyats cannot be a final solution o.f the ditficulties which exist in these 
provinces. 

The Bengal Tenancy Act has be# in operation for about 
twenty-eiglit years. Its beneficent effects are such as tend 
to escape notice, the provisions being mainly of a preventive 
character. Agrarian disputes are now of less common 
occurrence, the rapid and excessive enhancement of rent has 

^ been arrested, the raiyats are in many 

The beneficent ^ i , .1 . , 

effects of the Bengal ways better protected, while the recovery 

Tenancy Act. zemindars has been 

facilitated. The more general use of the prescribed form of 

rent receipts is silently building up a record of rights in 

Bengal The use of these receipts is not yet by any means 

universal or even common and till this defect is remedied, it 

cannot be said tliat the law has had the effect claimed 

for it. It has also to be borne in mind that the imposi- 


1 Vide Bengal Land Revenue Report ior 1891-92,. 
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lion of illegal cesses by the landlords continues to tins 
day to flourish, practically without any lot or hindrance. ‘ 
in 1900 the Collector of Pubna rejiorted — “there is no litait, 
speaking of the za'miudar class as a whole, to tlie exac- 
tions of the landlords but the alulity of the tenant to pay.’"- 
The Hon’ble Mr. P. C. Lyon, now a .Meinber of the Kongai 
Executive Council,' writing in 1901-0.') as ('omniissioner of 
Patna, observed — “while the good that lias been done by 
tlie Act is apparent to ail, especially when enforced l)y means 
of general survey and settlement proceedings, the tenants are 


1 At the present day, the exaction oi: ces.se;? constitutes tho 

gravamen of tho raiyats’ coniplaint against pri\'at«? laiullurds. The rent 
wliich is about 20 per cent, of the produce is modcr;ife cuungh init coupled 
with the ahiv'ihs it often proves too heavy a t>urd<M.i. Dutt overlooks Ais 
iiotorious fact when he holds forth on the moderation of the zemindar’s 
licmands {vide Open ,Xcttcrs‘to Lord Curzon). Liojuiides miuh.^ in 1872 
led to the discovery of no less than twimty -.seven, didereiit kintis of iilegal, 
cesses {vide .Report on the Administration of Ihmga!, 1872 7.8, pp. 22 & 29). 
'r’rto fact really i.s that the impo.sit.ion of frc.sh abuyd}.'< is a, uk.uIo of (mhamring 
rents sanctioned by long eustorn and within rcasoiia ble limits is acipihbsced 
in by the raiyats. Tho people often .submit to tho levy of inoderatf) cf.'sses, 
rather than pay enhanced rent.s, as they r<‘gard an enhancement decree 
as the starting point of a new nnal to wbicli future cc.sses are^.suro to bo 
added. In reviewing the survey and settiement ojicrations in .Ihrngal 
(1912-13), the Government of Bengal inake.s the following pertinent 
reinarka on the present relations bety/een landlord and tenant. It is 
often assumed that the Bengal cultivator i:s a pcr;son wlm is weii ai)lo 
to look after his interests and requires mv spiMua! jirotiicf ion from his 
landlord, but this report eontain.s many inclancholy instaiuMCs of 
oppression and wrongdoing hardly .surpas.sed in tlu^ most backward parts 
of Behar. One noticeable feature is that the mo.st flagrant in, stare cs of 
illegal enhancement of rent bave l.»een found in the estates of ku’gc^ jiro- 
prie tors, some of wdiom hold high (rositions in Guveriirncnt Hcrvioi?. Tho 
explanation is no doubt to be fouml in the fact that these gentlemen .are 
itecoilfearOy absentee proprietors, and the (xovenior in. (amncil Inqxbs that, 
MOW that the enquiries of the .settlement department Ikiao rcnealed the 
Iriio condition of these estates they will take ste}>s l;o control the action 
of their local agents and to fulfil tlni rf?si)on.sil)iiities which, a.s they must 
be aware, devolved upon them in connection vviih tin? permanent settle- 
ment of their eatatea for the proper treatment of their tenants of every 

degree.** 

^ Bengal Land Revenue Report for 1899-1000, p» 05. 
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generally so poor and so completely in the power of th,- 
landlords that they are still fotind constantly to acqiue m ^ 
in the flagrant violation of their rights by their landlord s 
for fear of worse happening to them and it has become abiij.- 
dantly clear in the opinion of many whose duties bring thi m 
into close contact with the actual cultivators of the ;st):b 

, that further measures arc recmired («! 

Necessity for x 

further protection protect tliose cultivators agaiiivst the coiii . 
of the raiyatb. ])ined efforts of the proprietors and ternno 

holders to abrogate the provisions of the Act/'^ In 
districts the tenants know but little of tlie rights conferroti 
on them by the Tenancy Act. Even where they hav(‘ 
the knowledge, they are unwilling to incur the 
pleasure of tlieir landlords by an appeal to the law and 
think, not without some reason, that their interests areontln* 
whole better served by submission the zamindars’ black 
mail, than by invoking the assistance of the authorities. 
The proceedings for the preparation of the record-of-riglits 
on an extensive scale have, however, produced a very 
salutary effect in bringing .home to,., the raiyats a knowledge 
of the Tenancy law of the province and it has usually been, 
found that, when copies of the Jehatkm, containing tlie details 
of ev^ery liolding, have Ixuni distributed, the provisions of law 
are more strictly observed and the rights of the tenants atf^ 
better appreciated and respected. It would of course be 
absurd to claim tliat the Tenancy Act of 1885 is a pajia(:ea 
for all agrarian evils. In the two sister j.>rovinces of Bengal 
and Behar tlie growth of irregular custom as also of unsystem- 
atic legislation has given such an indefinite shape aiul 
precarious status to landed rights that there will be abuses 
which the arm of the law, however long, will fail to reach 
but it is Ijoped that the Bengal Tenancy Act will, in 
the long run achieve all that it is possible for the State 


^ Bengal Land lie venue lUu>ort for 19O4»O0* 
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to do for the protectioii and Avell-bein;^ 
destSS°'^to°b"^*he Subjects and ultimately turn out 

■funded 

classes. 

The promise of protection held out l>v the Pennaneut 
Settlement has in a large measure been redeemed after ninet\ - 
two years. Tenant rights have been re-adjusted so as to suit 
the economic conditions of modern Bengal Tho. liereditaiy 
or occupancy tenures of the past have been conserved and 
provision made for their future developnuu^t. A riractical 
basis has been created for the division of the uneaiMied incne- 
inent between landlord and tenant by means of judicial Iv 
fixed rents — and al)ove all, a scheme lias been formed for a 
rural record of rights, than which there is no lio.ter .safeguy,rd 
of the rights of all classes interested in land. Sn short 
it may be safely claimed for the Ih'iige! Tenancy A< ! 
that though still hampered by sinister iorc<'s it lias goju> 
a great way to protect the raiya.t from .o[(pression and 
exaction, to secure to him the fruits^ of Ins industry, to fix 
his rent within moderate and reasonable limits and above 
all to assure his rights under a system of public registi-n 
Badeii-Powcll is of opinion that while it is tliHicuit to di'ieiid 
the course of legislation from 1800 to 1815, lixmi 1 sb9 onwards 
no more could be d<.)ne tlian has in [act 
retr sp t. been done.^ Every stei) had to be taken 
in the teeth of strongly vested interests. While on the (me 
hand the raiyat’s advocate looks regrecfully back to 
unquestionable rights founded on caistoiu-— ii)()t e aricient tluxn 
all law, and appeals to solemn promkses t he lulhlment of 
which w*as too long deferred, the landlord s advocate on 
the other hand, relies on the practical growth ol years wdiich 
immediately followed the Permanent Settlement and on the 


Land Systems, p. til a 
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of » ''“»>* f” ““fr " 

British legislation favoured the a!):^ir.r. 
r The difficulties weaker by the stronger riglit : ; 

‘ tt it, is only gradnally and by caatiov., 
umph. ^ modem Governmont, an uf 

tewoon tho can .hap.. tooaot la™ » . 

do praotol joaticc » both ai.lea, romovo.g dof.rta and , 
ducin.. «tom» from tin» to timo.' V m»od m tliM bgl, 
orogrTas of logidation from 135!) to tho pm.mnt day 
Jafotaotorv and .'O.thy «£ an imi>a™al and onl.gn 
Govetomout. -Iml such ao coniidc.itly aiiao.j.ato « 

,ho v»<hc. of an impattial “ 

by an angry oonfroromy ha ro oalmet own- 


• 'liur 

; and 

tu 
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CHArTER IV. 


Temporary Settlements, 

The operations of the Perinaiient Scttlenvent did not 

extend over the whole of Bengal as it stood in 1793. There 

were parts of districts whicli at t)ie time lay waste or were 

otherwise unsuitable for permanent settleinnnt, e.g,, a Jarge 

portion of the district of Cjiittagong and the Sunderhims. 

These tracts are temporarily settled, as are also jwinv alluvial 

islands, resumed revenue-free grants, /ag/i/ kinds, i.e.,. laihls 

held by zemindars in excess of the area iKM’inancntly settled 

w^ith tlierig estates escheated or putTluised bv Governrnent 

iit revenue sales. ^ The settieinent of land revenue and rent 

in these areas was governed till the passing of Act X of 

1859, exclusively by the procedure laid down in Regulation 

VII of 1822 supplemented by rules which had the force of 

law. This Regulation was oiiginally passed 

in for “ **^0 ceded and conquei-cd provinces ” 

temporarily-settled furthcraaco of Holt Maclccnzie’s plan for 
areas. i ^ 

the ultimate permanent settlenunit oi those 

provinces,^ but its operation was subsequently extended to 

bengal and Behar in 1825. The main objtw't of the Regula- 

lion was to revise, through the agency of the Colleiitors or 

Hettlement Oflicers, the revenue payable to Goveriinient after 

a full enquiry into and careful settlenient of tlie rights and 

^ Tho Permanent Settlement is not in Lnee in tlic district of Darjeelmg 
^vjJl^ch \ms acquired partly iu 1835 and partly in LStM. 

^ These xirovinees included Benares, !Moradabad, liareilly, Ltawah» 
Karrackabad, Cawhpore, Allahabad, Gorakxjore, Panipat, Alighar, Saharau- 
i>ur, Agra and were sxibsequently Avith some additions lornied into the 
Lioutenant'GoA^ernorship of the >iortb- Western iTovinces. 
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interests of all classes connected with the land. The framers 
of the Ecgnlation were of opinion that a moderate asse 8 .smeni 
was equally conducive to the true interests of Govenuneiu 
iiiid to the well-being of its subjects and the preamble 
declared it to lie the, wish and intention of Governmenl 
that in revising existing settlements, the efforts of tli;> 
- ,, revenue-officers should be chieflv directed. 

ine aims ana * 

objects of Reguia- '‘ not to am^ L^eneml or extensive enhanoG- 
tion VII of 1822 . . I . , . 

merit 01 the 'jama but to the object of 

equalising the public burthen/’ The Regulation laid down 
tiiat tlie Government demand should in ordinarv circimi- 
stanceSj l)e fixed with reference to the produce and capa- 
bilities of the land as ascertained of the lime of thf* 

* 

revision of the settlement/ thus excluding pj’ospective 
assets from calculation. Assessment metliods are liable 
to variation according as the land is under zeniiudari 
cr raiyatwari settlement. In the former case the larnl 
revenue is a fraction of tlie actual rental assets of the estati^ 


Different methods 
of assessment. 


trcjjted as a whole and in the latter it is 
an empirical and graduated rate per acre 
of each kind of soil.^ The assets mainly 


consist of the total rents actually received, together witli 


a’bo iiii|>o8it ion of iiRivas-cd rovoruc Ijubod on erowjioctivt' enharKG 
r. ent of the value of land \\a,s .however autliovised iindex’ eireuni- 

fdanees but in srieli ea^esthe inerease was lobe so n'gulalerl as to leave tlx.: 
"/.cmindar a. net profit of not lev<s tlian twenty ]ier cent, on the amount of 
tiie revenue payable by luiu. (Artielc VII, ('Iruse 11, Hegulatioii V'l] of 
1S22.) 

2 The former proee.ss c’onsists in finding out the rents w hich the tenants 
.v.tiially pay and theiiet* working out average rent rates (it wliieh eacfi. 
arre of the difierent elas.ses of soil in the estate may be vfilued. The laixl 
{•f venue demand is then fixed at a fraction of the total rental assets. In 
raiyatvvaid Pidtleinent the first is to fix empirical rates based on those 
actually x>«l<l in the past plus such increase as cou’d l‘e fairly clainw'd 
Oil aocount of the rise in |>rjees of agrienltural produce and xi'og.res,s in 
prosperity as indicated by statistics. The next step is to apply these 
in full or in part, according to a sliding soak^, the land being accurately 
valued according to the relative excellence of cuie kind of soil, as compared 
with another. 



TEMPORAKY SETTLEMEN^rS. 199 

i lie estimated rental value of lauds field by the proprietors 
diemselves or by tenants free of rent, and additional sources 
of income such as valuable waste or j)a.sture lands, sale- 
proceeds of fruits and wild produce*, and other manorial 
profits^ In the temporary proprietary settlements of 
Benyal, the proportion of assets taken as land-revenue 
is usually seventy per cent.^ This is a much higher rate 
than that admissible under the half-asset rule’^ wliicli 
prevails in the upper provinces. But in Benyal the settle- 
ment holders are usually middlemen of a class for. whom 
thirty percent, of the assets (to^r^ethcr with the eMtii'c profits 
from subsequent legal enhancement of rents and extension 
of cnllivation during the currency of tire settlement) provides 
an ample remuneration, # 

ft 

‘Regulation VII of 1822 doers not lay down any hard 
and fast rule regarding the term of tein[)orar\^ settlements. 
In the case of resumed revenue-free estates in permanently- 
settled -districts the Governor-General in Council has, in 
accordance with the aiithoritalive constnu^tion of tlu^ law 


* There are eertain additions to the land r'ev'(Mni(* (h'ONin/l, known 
jvn eo.sses which, though iiot classed a.s rcvcriiu', arc usM;vHy revgardod as part 
.M.nd panad of it. These cesses may Ijc divided, into hvo main clfirtses — (i) 
the local rates which are levied for (•('T’lai.u local objects, isn<‘h as roads, 
|)iiblie works and the like which fall within the pnr\ icw of the local l)()ar«ls, 
(ii) the .sums payable for the remuneration of villager, > such as ranchayat, 
Watchman. 

’.rhe .Bengal. iSettlemcnt Manual lays down that the kvnd irvcuno 
demand is to be assessed by dividing the assct.s between tlu'. proprietor 
and ( loyerumont in such proportions as the latter may from to time 
detoruline. In resumed (^states settled with Ihe projaietors a eorisolidatcd 
srllowanoe of thirty per cent, has been ]>rescribed by (lowrufiicnt (Ivulo 
b/p. 110) under Regulation VfIofl822. The assessment made by the 
tdollcetor and confirmed by the Board of llcvcnuc i.s hnal as to tlm 
amount, exc©i)t in regard to agricultural rniya.ts (1. E. K., 17 ( ■ak, 500). 

3 Though the standard of 50 per cent, htw nowhere boon laid down as 
a lix;c<i and immutable prescrip.tion, there is a growing tendency throughout 
t omporarilv ^settled 55 eTninda.ri ».list riots to apprf>xiurate to it and in spcjcial. 
clrQum. stances a very much lower share is taken. 
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on the subject, declared that the proprietor is entitled to „ 
settlement in perpetuity,^ In other cases the term has bccii 
left to b(dked at th(Mliscretion of the authority, coinpeteiii. 
to confirm the settlement.^ The duration of each settlemeiii 
is determined by the superior revenue authorities mih 
reference to the whole of a variety of circumstances. It is 
enjoined, however, that the term may be synchronous wii h 
but should never exceed the period (lo 
The term of settle- jn the majoritv of cases) durifivi 

whicli further enhancement of rents and 
consequent development of assets is barre<l by the Tenancv 
law in force in the particular area.'^ These ruies apply 
to Beny^al and Behar where the growth of rent has followed 
a peculiar course, giving ruje to a complexity of interesis 
anti where the economic conditions are undergoing a process 
of raf)id revolution. The rationale of the general polii^y 
of Government with regard to the duration of settlements 
may be summed up as follows: — Where the land is fullv 
cultivated, rents, fair and agricultural production liable to 
violent oscillations, it is sufficient if the demands of Goverii- 
ment arc re-adjusted once in thirty years, i.e,^ once in tin 
lifetime of each generation. Where the opposite conditions 
prevail: where there are much waste land, low rents and a 
fluctuating cultivation ; or where there is a rapid develop- 
ment of resources owing to the construction of roads, rail- 
ways, or canals, to an increase of population or to a rise in 
prices, the postponement of re-settlement for so long a 
period is both injurious to the people, who are unequal 
to the strain of sudden and heavy enhanceraents and unjust 
to the general tax-payer, who is temporarily deprived of the 


^ Bengal Board of Kevenue’s Circular Order No. C of Jatiuary 

im. 

^ .Settlement Manual, Kule 4, p. 115, 

^ Settlement Manual, Eul© 4, read with Rule 6, p. 115* 
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aflditional revenue to which he lias a legitimate claim.^ T!ie 
jiiodern revenue policy of Government deprecates any sharp 
jind sudden rise of demand and provides 
progr^sive assess- progressive eiihaneements as the 

natural mode of casing o(f the liai'shne.ss 
oi a large and sudden increase of revenue. The mitigation 
of a large cnhanceinent by spreading it over a term of 
years is a recognised feature of the settlement policy 
in the Bengal Presidency. In the Orissa seitlenuiuts pro- 
gressive assessments were resorted to on a most lilieral 
:s(.*ale at a loss to the State of nea-rly 8 lakhs of lupiC'S. 
In fact all throughout India exce})t Punjab''^ progressive 
jiioderation is the keynote of the ])olicy of Government 
i n tern porarily -settled areas. 

B-egulation VII of 1822 provides that in selecting the 
])a;rtics to be admitted to settlement, preference is to be given 


to zemindars or other persons possessing a permamnit ])ro“ 
perty in the land but the Governor-General in Gouncil is 


empowered to exclude any such pej'sons 

^tenrholder""' 

the jmblic tranquillit}' or otlierwise lie 
seriously detrimental and to h*t the estate' in farm or 
::e it under the direct management of (loveriiment. TJie 


^ India Govei’nnjent Kcsoiiition No. I, dcstt'd .JanuMjy IClh, 
oaragi’apb 18. aTie usual tcriii of settlojVH'ut- in l):c grtMter part of bidia 
i:s thirty yoai’H, a pi^riod first int rodnct'd in .Uornliay iiv LSIIS a,nd Uumi 
•‘X tonded to Madras and the Agra Proviurto \v]u're it lias horn, the standard 
period for the last hali’-century. The saino ]jriii<M}>!«.f ^\»s irdloMcd in the 
Orissa Settlements in .1807 and in eonfinning im>.-t of the settleinenls 
made in the Central Provinees l;etw«ien ISfK) and 1870. But it never caiue 
iu to use. in the Punjab, where the shorter teriu of 1!0 years lias been the 
recognised rule. 

in the Punjab, the use of progressive (aiJiamrments has been dis- 
( onraged on the ground that, tJiough an ;v})propriatc laeaiis oi casing an 
enhancement to a largo landholder, tlu*y are not siiitahle to the circuni- 
.'itai'ices of the petty proprietors, who hoitl a vmy iarge proportion of land 
in that province. 

^ Kegulation VII of 1822, section 3. 



202 LAND SYSTEMSr IN BENGAL AND BEHAR. ^ 

proprietors of estates let in farm or held khas are entitle rl 
to receive an allowance which cannot be less than five pe? 
cent, or except under the special sanction of the Goveri: 
inent of India, more than ten per cent, of the net amouiit 
realised by Government.^ 

Regulation VII of 1882 provided for the preparation of a 
record-of-rights for the first time in the revenue history of 
Bengal. The provision is to be found in section IX, the 
material part of wdiich runs thus : — It 

provfdedfor°the first Collectors and other 

time. revenue-officers, on the occasion of making 

or revising settlements of the land 
revenue, to unite with the adjustment of the assessments and 
tlie investigation of tlie extent and produce of the lands, tlie 
ob|ect of ascertaining and recording the fullest possible 
information in regard to landed tenure»s, the rights, intoresis 
and privileges of the various classes of the agricultural 
community. For tlds purpose, their proceedings shall embrace 
tlie formation of as accurate a record as possible of all local 
usages connected with 'landed tenures, as full as practicable a 
specificatioii of all persons enjoying the possession and 
})ropert 3 ’' ^^oil or vested with any heritable or 

transferable interest in the land or the rents of it, care 
being taken to distinguish the different modes of possessiou 
and property and the real nature and extent of the interests 
held, more specially where several persons may hold interests 
in the same subject-matter of different kinds or degrees. * * * 
The information collected on the above points shRll be so 
arranged and recorded as to admit of an immediate reference 
hereafter by the Gourts of Judicature, it being understood 
and declared that all decisions on the demands of the zemiin 
dars shall hereafter bo regulated by the rates of rent and mode*^ 
of payment avowxMl and ascertained at the settlement and 
recorded in the Collector’s proceedings, until distinctly altered 


^ yection 5, 
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IjV mutual agreements or after full investigation in a regular 
; and all cesses or collections not avowed and sanctioned 
jioi taken into account in fixing the Oovernnicnt jama, shall 
be hold illegal and unauthorised, unless now or hereafter 
jnecially sanctioned b}' Oovernnicnt.” 


The procedure for the preparation of a I’ccord-of-rights, 
a.s prescribed by Regulation VTl (d’ 1822 was followed in the 
resumption of lands held revenue-free on invalid titles. The 
resumption proceedings were carried out mainly betwi'en ]83(» 


Record ^of-rights 
in resumed revenue 


and .1850 arui in many district.s covered 
coDsiderable areas. Tlie r(‘C()r(i:s showerl 


free grants. 


the following particiilarB : 


(i) Specification of th(i boiindarieB of the area under 


settlement, with full details about lands not 

’ * 


liable to assessment. 


(ii) Details regarding the extent of imltivation, tlu^ 
quality of the soil, the outturn of crofis and gross 


{ill) .Rate of rent for each class rif latnl and its gross 
produce, with specification of ahwnh;^ realised 
along with rents. 

(n?) Iiiformatioii regarding the lands held at [iroducc 
rents {batai or bhaoli), their extent and luiture 
of teniu’e. 

(|5) Determination of the status of tlie tenants, of their 
privileges and liabilities, 

(v.n’) InffnanatioTi rega^^^^^^ village officials. 

They work done in connectiofi with these resumption 
proceedings supplied (lovermnent for the first time witli. a 
really detailed account of the rights and obligations of the 
different classes of landlords and tenants.^ But these opera- 



* ’’theae records bore fruit in Act XII of ,184! wliieli proteeted certain 
j'i.i vilcged claseos of raiyat.s from eject int'iit on the sale of an estate for 
KiTcars of revenue. This was an imp*>rtant recognition of the necessity 
t>r the proteotign of tenant rights. 
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tions covered detached areas and fell far too short of thn 
scale coriteinplated by Regulation VII of 1822. Whin 
Lord Williiim Bentinck came out to India as Goveniri;- 
Oeneral in 1828, little had been done towards accomplishif].^ 
tlie object with which this Regulation had been passed ; ix 
years before. It was wholly beyond the powers of the disti ii i, 
Gollectorate stail to undertake and carry out to a successiiil 


issue the iniriute and elaborate enquiries contemplated hy 
this legislative enactment. The task was so forniidalilc 


Practical difficul- 
ties in preparing 
records of rights. 


as to deter even the most energetic froci 
undertaking it. Lord William BentiricSv 
applied himself to the subject and aftei 


mastering its details in personal consultation with tli*' 


revenue officers, endeavoured to devise a remedy. 


The remedy devised was twofold — to lessen tlie difficuliy 


and detail of tlie enquiries, and to strengthen the ag^mev 
available for making them. This twofold remedy was inco;* 
]) 0 rated in Regulation IX of 183H, section 2 of whicli repealed 
so mucli of Regulation. VII of 1822 as prescribed that the laud 
revenue demand should be calculat' 


Remedy devised and ed after ascertaining the quantity and 
incorporated in Regu- , i i 

lation IX of 1833. value of actual produce or on a compa- 

rison between the cost of production and 
the value of produce. I'lie repeal of this single provision 
moved an enormous amount of worlc not compensated by fh^’ 
satisfactory nature of tlie results obtainable therefrom. The 
third section provided further substantial relief by repealing 
so much of Regulation VII of 1822 as prescribed that the 
judicial investigation into and decisions on questions e.l 
disputed })rivate claims should be conducted simultaneousi}’ 
with the deterniination of the Government demand. The 
majority of judicial cases were transferred from the settle 
merit officer's couii and these officers were thus enabled to give 
their full time and attention to the avssessment of the lamb 
revenue. The increase of agency was effected by creating the 
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,){) ice of Deputy Collector which was declared open to natives 
of India of any class or religious persuasion. The Deputy 
r^jllectors may be employed in settlenietit, in the superintend 
vicjice of Governinent khas luahals, and generaliy in the 
tjansaction of any other part of the duties of a C’ollector. 

In the absence of a strict detinition of tin* ]K)W(n*s of 
settlement officers, Regulation VII of 1822 was construed 
as authorising them to fix the rents of raiyats at fair and 
ta;|ujtable rates. In IBbG, however, the High Court Ijegau 
t o read the provisions ‘of Act X of 18o9 into the settlement 
ja,w of Bengal and it was ruled in a series oi’deciKsions that in 
no case could a revenue oifieer enhance 


Settlement of fan octal })ancy-riny at without 

notifyiiig the grounds of erdiaiicerneid' 
under vsection 17 of Act X of 1859 ; and even tlien, if tlie tenant 
refused to sign the rent roll, thci claim to eiihancement laid 
to be established by regular suit, before tlie settlement officer's 


rental could be enforced. As the laiid-rev(mue was based 
upon the rental assets, the settlement of rent hy the (uvil 
courts necessarily involved the transfer to tiK'sti tribunals 
of the power to determine tlie land-riwenue (iemund — a 
power which the Government had so long jealously reserved 
to itself. In 1877 certain practical diffieiilties that arose 
in the way of carrying out large settlmnents in IVlidnapore 
drew further attention to the subject and led to the passing 
^ of the Bengal Act V III of 1879. That 

Act \ II of 1879. provided inter alia lhat no rent could 

be recorded which was not in accordance with general rates 
sanctioned by the revenue authorities and that o(xmpancy" 
niiyat's rents could not be enhanced exce|)t on the grounds 
specified in the Act. The working of tliis Act was found to be 
attended with practical difficulties. When tlie draft Bengal 
Tenancy Act was introduced into the Legislative Council, 
the Government did not think it proper to retain for itself 
'iny advantages in regard to the enhancement of rents in 
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the temporarily-settled khas iriahals, which it was not 
to concede to proprietoivs of perniariently-settled pti\ :ro 
('.states. They therefore agreed to the repeal of the Bci!-;i} 
Act VIll of 1879 and in its place to substitute the proeetiuie 
prescribed in Chapter X of the Teiiaiicv 


Supersession of Act 
vniof 1879 by Chapter 
X of t h e B e n g a 1 
Tenancy Act. 


Act for the settleiuent of rent a ini 
revenue in all cases in which a sai'roy 
was being made and roc()rd-of-ri<j]it:.; 


was being prepared. Regulation \ jf 
of 1822 is however still in force, but the record-of-riglvts 


[)vepared in pursuance of its provisir^is, 
Difference between unlike that framed under the Tenancy 

ta^'d u°ndefthf Regit- CT)bail((>- 

lation VII and that nicut of nmts, nor does it carry with it 
ijiade under the Ten- . . " , 

ancy Act. any presumption of correctness. Thr 


recoi’d framed uudor the Regulation 
law is merely a. I'egister of existing rods. On accoiiisf 
of these drawbaclvs the Regulation is now seldom resorted 
to, except for the settlement of lands which are beiiiy 
assessed to rent for ‘the first time, as for instance alluvial 


accretions and island churs o?i which tenants have not yet 
settled. 


We shall wind up this chapter with a short sketch of the 
evolution of the jjiesent policy of Government in I’egard to 
settlement of revenue. At the end of the eighteenth and the 
iJeginning of the jiineteenth pentnry., 

The history of the public poliev declared itself against 
settlement policy of ’ . ^ , 

Government. temporary .settlements which subjeoten 

th e distri cts peri od ica lly to j^Tolongrtl 

agricultural disorganisation. It was thought that, with 

the introduction of a permanent settlement, th% expense 

and harassment of periodical as-sessnunits would be •^voideil, 

the incentive to the abandonment of cultivation o 

to reduce the ostensible assets of land would be Temoved ; 

the accumulation and inyestment of capital 
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/Dcouraged ’ and that the indirect benefits would more 
than compensate for the immediate loss of reveiiiKL 
Tjie system introduced in Bengal ifiider the auspices 
of Lord Cornwallis was regarded as a measure of 
consummate wisdom, till experience disclosed the evils 
which followed in its train. In 1795 th(‘ jaMiuauent system 
was extended to the Benares districts and in 1802 to certain 
portions of the Madras Presidency . In 

permanent Settle- 1802, a set of reuuhUions was i)assed 
ment extended . i . ' . . 

Benares and promised for the Ceded Pioviiiees* wliich field 
to the ceded and con- . . 

«iuered provinces. the promise of a permanent serl le* 

ment of such lauds as should, at tlie 
end of ten years, be in a sufficiently imjiroved state of 
cultivation to warrant the measure, h'or this iiitinval <;! 


ten years, two triennial and one «{uat1euuial soithmieuts 
were j)rovided. When the second of the (rj(*miial periods 
was drawing to a close and it fiecame mH:essarv to arraug'‘. 
for the cjuartennial settlement of the jcroviiices, it was 
naturally considered to be a matter of the iirst irnportancM* 
that this settlement, which was intended to be perpetual, 
should be made upon tlie most ac(mrate and reliuble 
materials. A special commission was apjiointed with 
Holt Mackenzie^ as Secretary to superintend tin* 
quartennial settlement. The (bmmissioinas alter being 
erigaged for about a year in collecting intormatiou 
deprecated a permanent settlement as highly unsuit- 
able to the condition in which the 


Holt Mackenzie re- 
ported that the Pro- 
vince yi^as not yet fit 
tor perhianerit settle- 
ment, ; 


country w'as at the time, Idieir report 
dwelt upon the large (juantity of araftle 
land still uncultivated, the insulficient 
knowledge of the resources of the 


i Tor definition , SCO anie p. 3. 

H Mackenzie was to the jNorth'VVesteni Pi'o\iiuv*s what Jelin 
.W’as to .Bengah hut the paraliei diil not proceed Ix yond a certain 
point, , In BengM, Shore’s sage advice was ivjeeted and the land-rcvenue 
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country and of the possibilities of future expausion, thedeu 
ciency of populatioji, the want of capital necessary for carryiii • 
out works of improvement, the backward state of trade aini 
commerce and the absence of a spirit of enterprise anioir: 
the natives of the province. The Government of India weu' 
opposed to the recommendations of the Comnussio}!.' 
but the views of the latter prevailed with t lie Court of Directors 
wdio condemned the proposal for the perpetual settlemenr 
of the C'Cded Provinces as premature and likely to result in. 
a lar^e ultimate sacrifice of revenue.^ 

Upon receipt of these instructions f rom the Home author^ 
ities, the promise of a permanent settlement was rescinded 
in so far as it affected tlie province as a whole® but xh*\ 
priunise was declared still to hold good for such lands rts 

nii.aht be in a sufficiently improved state 
Promise of perma- , ' 

nent settlement ot cultivation to warrant the measure.' 

modified. (juestion then, arose, what is the precise 

stage of imjnoveinent wliicli cultivation must rcuch in order 

to justify a settlement in perpetuity ? On the matter being 

referred to the Court of Directors, they refused to lay down 

any liard and fast rule and remarked “ it was for the co.nsti- 

tilted antliorities at Home, aided by the information submitted 

from India, to decide wdiether the land was or was not in sucli 

a state as t(.) waiTant a measure irrevocable in its nature and 

involving so materially, not only the financial interests of 


demand was sloreotyj)ed witiioiit allowing opportunity for f«i*ther develop- 
ment, while in the sister provinee, the system which, in its initiation, is 
associated with the name of Holt Mackenzie was continually unproved 
till it attained its modern form under the care of James Thomason. 

’ The Commissioners, 'ivhen they became aware of the views of the 
India Government, proved the strength of their conviction and /the sin- 
cerity of their opinion by resigning and thus refusing to lend themselves 
as instnimentB for carrying out a measure which their judgment founded 
on, local observation did not approve. 

2 General letter of the 27th November 18] 1. 

3 .Section 2, Regulation iX of 1812. 

* Section 3, Regulation .IX of 1812. 
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tiie Govemmeiit, but the welfare and prosperity of those 
Hving under its protection/’^ The Court of Directors in- 
timated that no settlement should be made permanent until it 
liad received their sanction and years ela{)sed before any active 
steps were taken to collect the mass of information which 
would enable tlie Government of India to submit their 
t)roposition8 in a complete shape to t)»o autliorities in 
Kngland. 


In 1819 Holt Mackenzie wrote a long and al)l(‘. mimite 
in which he discussed tlie whole subject in all its btavrings 
aiul his suggestions formed tlie basis of Regulation \dl of 1822. 
Til is Regulation furnished a practical code of rules, and settle- 
ment work was now laiinclnid witli renewed zeal and Jiiade 
real progress under the auspices of ]lol)ert Ihrd. In order 
to avoid the injurious consequences of temporary settlements 
oi short duration and to allow ample time for: tlie collection 
oti full materials for future decision, it was detei‘mined to make 


a settlement for 30 years. The settle- 
SeUlemem prepar^a- ments of the different- districts in the North- 

lory to permanent Western Provinces bea'an to fall in about 
assessment. 

the time when the Sepoy Mutiny of 1857 
iu'oke out. After the suppression of tlic mutiny and tire 
I ransfer of Government from the East India ('ompany to the 
f rown, the subject was reconsidered and. Her Majesty^s 
ilovernment came to the conclusion tliat the permanent 
^iettiement of such, districts as were ripe for it was a measure 


in 1862 Govern- 
ment declared in 
iavour of a perma- 


dictated by sound policy, calculated to 
accelerate the development of the re, sources 


nent settlement for and to ensure ill the highest deCTce 

UTch districts as 

were ripe for it. the welfare and contentment of ail classes 


of Her Majesty’s subjects.’ The conclusion was based as 


t Bispatch of 17th March 1815. 

^ Bevenue Biepatch No, U of 9th July 1862 from vSir Evelyn Wood, 
Secretary of State for India, 

- . a, XT 


11 
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irnich on political as on economic grounds.» Leavia;. 
the political aspects of the question as oirtside the ope 
of the present work, the chief merit claimed for pp,,. 
inanent settlement from an economical point of view was 

that it .saved ail the cost and prolonged harassment incid, -nui 
I'o a periodical revision of revenue. We shall presently 
that much time was lost in irnitless experiments and in viw, 
pursuit of Utopian ideal, s before experience brought home 
to the minds of the authoiitie,s that the be,st .solution of the 
rlifficulty lay in cheapening the co.st of re-asses.sment opera- 
tions and ill entrusting all the important details of settle- 
ment work to a superior .staff whose integrity was generally 
above suspicion. 

> 'The folJowiiig cxtractH will give tin idea of! the reasons wliieh lay 
at. the bottom of »Sir Evelyn W'ood’s cUicision. By many great 

advantages liavo been anticipated from what is nsnally called a T<i 
inanent 8cttlcnient, that is by the State fixing, once and for ever, the c)e- 
inand on the produce of tlu‘ land and foregoing all prospect of any fni nn 
increase from tho-t source*. It has liocm urged that not only would a geuenii 
feeling of contentment be* diffused among the landholders but tkit they 
would thereby become attached, by the strongest ticus of personal interc*.st. 
to the Government by wbicdi that perinaneney is guaranteed. It is furthva 
alleged that by this nutans only can siiflicaent inducement be afforded to the 
proprietors to lay out capital on the land and to intrcKluco improve mentis 
by which the wealth and prosperity of the eountry would be increastHl. 
Her ^Majesty’s Government entertain no doubt of the politieai advantages 
which would attend a Permanent Settlc'inent. The security, and, it fnay 
almost be said, the absolute creation of property in the soil which will liew 
from limitation in perpetuity of the demands of the State on the ownc*rs 
of land, cannot fail to stimulate or c*onfirm their sentiments of atlacii 
ments and loyalty to the Governmemt by whom so great a boon has been 
<H)nccded, and on whoso existence its porinancmcy will depend. It must 
also Ih> remembered that all revisions of iisseBsment, although occurring 
only at intervals of thirty years, nevertheless demand for a considcrahlt^ 
time previous to their expiration, much of jthe attention of the most ex- 
jioricnccd Civil Officers, whose services can be? ill -spared from their regutn 
administrative duties. Under the best arraiigementsS, the oijeration can- 
not fail to be harassing, vexatious and i)erhaps even oppressive to the 
people affected by it. The work can only be accomplished by the aici of 
largo establishments of native ministerial officers, who must, of necessity, 
have great opportunities for speculation, extortion and abuse of power- 
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Ill pursuanee of the instructions conveyed in Sir Evelvu's 
Dispatch, it was resolved, after imposing a full, fair and 
etpiitahle rent to extend the Permanent Settlement gradually 
to all parts of India in which the resources were sufficiently 
developed to warrant the measure, districts in which the 


Permanent Settle- 
ment to be made for 
districts in which 
cultivation had at- 
tained sufficient pro- 
gress. 


(istatus were so t^irly (‘lilt ivuttMl luid their 
resoiM’ces so hilly developed as to justify 
the immediate introdurtiou of u pernia- 
Jient yettlenient were, as a. matter of 
course, to be adinilted to tht‘. lietiefitof 


the measure, which was on the other hand to he ludd l;>aek 


And to be with- districts in wliich ayiieiiltiire was 

wh’fch°™cultiyatiin backward, population scanty and rent 
was backward. not fully developed. Tliere was how<>\;er 

a third class whose condition was intermediate lii'tween the 


two, cousistitig of districts in whicli a certain (iroportion of 


Moreover as the period for reseit lenient approa^ihes, llu' ugi irnltnral eliiHSos, 
with the view of evading a true e.sthnat<‘ of tho‘ n<;liial value of tlieir Lyids, 
contract, thoir cultivation, ccHMe to groAv Ihe nn>s1 pi'otitahle eropis, imd 
idlow wells and water 'Course.^ to f;j.ri into decfiv. 'riii* j'eiiiedv for the,-*? 
evils, the needless occupation of the valuable tinu^ of the public otticerrt 
employed in the revi.sion, the extortion of th(‘ Miboniijm.tt' oHicials, ;ind 
the los.s of wealth to the coniniunity from tlie dctiuioration of r ultivdt ion, 
lies in a permanent scltleinent of the laiul-revcnuo. 

The course of events which has bec*n anticipated is indeed ord.y that 
which has taken place in every civilised country, t^xfu rienre sJunv-s <hat 
in their early stages nations derived almost th(‘ who!(* oi llu-ir judrlie n?- 
■sources in a direct manner from the produce of tin- soil but they 

grow in wealth and civilisation, the basis of taxation lias been changed 
and the revenue has been in a great degn^e dcri\ e<l indir«'«tly by means 
of imposts on articles wdiich tho increasing moans uf lla* people, ronsoquent 
oil a State of security and prosperity, have enabled tlami to consume in 
greater abundance. 

'" The apprehension of a possible fall in lb’ relaliv<‘ value of money 
though deserving consideration, does not seem to >ler Majesty s Oovem- 
nieut to bo of sufficient moment to influcrice thoir judgnicnt to any material 
extent U) disposing of this important question.” 
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the estate>s had reached the requisite stage of develop, 
Difficulty of ap- ineuts, while the remainder still. lag^^efl 

districts in UkMhe bebiud and (.-ould not therefore be [xn - 

progress of cultiva- maueutlv settled on their exist ins>' asset, 
tion was not uni- , ' p- 

form. witliout entailing a prospective Io'v< 

to tin? State.' it was proposed to pave the way foi. 
a pernianeTit .settlement of such districts by fixin.i! 
at the time of juaking a thirty years’ settleTuent (1) tbo 


Proposal to assess 
such districts on 
prospective assets 
vetoed by Govern- 
ment. 


amount of revenue payable during such 
settlement, (2) a further sum calculated 
iipoji the prospective development ot 
reBouTces, wliich might be peT*inanentlv 


assessed, if the proprietor was agreeable. Her MajestvV; 
Government remarked on this proposal that while ii 
failed altogether to bind the landholder, it imposed a 
distant and improvident obligation on the State and 
fuvsed to accord sanction to any settlement in perpetuit'. 


which was based, not on tin? existing assets of the estates 
but on a prospective ccstimate of their future capabilities.^’ 


In 18G7 the Home Government introduced two condi- 


lions precedent to a permanent settlement. In a Dispatcli 
dated the 23rd March they laid dowii^ that no pcrmaneiu 
settlement should be made for any estate irj which the actual 
cultivation amounts to less than 80 per cent, of tlie cultur- 

Two conditions We area or to which canal irrigation 

precedent to a Per- was likeiv to be extended witliiii the next 
manent Settlement. 

tsventy years and to lead to an increase 
of proKpective asset.s to the extent of 20 per cent. The 
dispatch marks tlie iir.st stage of a gradual revulsion of feeling 
and constitutes a distinct departure from the unqualified ap- 
])roval of the Permanent Settlement which characterised tlie 
earlier correspondence of Her Majesty's Government. We 


■ l)is{>titoh No. 11 of 24th March 1805. 
Ibid, 
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,^liaH reproduce a portion of the Dispatcli wliiciL read 

Gradual revulsion t>et,ween the lines, indicates a marked 

oi the policy of change of public rH)]i(‘v. " In con- 

Government. * , , 

sending to a Permanent fSettlenient ot 
the land-revenue at the ]>resent time. Her Majestv’s 
Government was advisedly making great iiujuumrl sacniicc 
ill favour of the proprietors of land. Tliev are giving up 
the prospect of a largo future revemm which might have 
been made available for tlie promotion of subjects of general 
utility and might liave rendered it possible to dispense with 
other forms of taxation. This sacrifici.^ tlicy are prepared 
to make in consideration of the great, importance of connect- 
ing the interests of the proprietors of tire land witli tin* 
stability of the British Government, It: is right however 
that I should point out that tlie advantages now conferred 
upo/i. tlie landholders are far greater than those contmnplated 
in former times, and specially that they are quite beyond 
the scope of the expectations held out when Lord (/ornwallis 
left rather less tlian one-tenth of tlie rental to the zemindar, 
riie pre>seiit assessment will leave him liaJf; and in addition 
to this, one-fifth of the cultivable land, if at present imcnlti- 
A'ated, is to be allowed to remain free of assessment for ever. 
Moreover this settlement, instead of being granted (as was 
the case in Bengal and Behar) at a time of exticrne depression 
and impoverishment is granted at a time of nn])aralleled liope,- 
fulnesKS for all kinds of industry in India, wlien the demand for 
every kind of produce is rapidly increasing and tlie prices 
rising and when railway and other forms of enterprise are 
beginning to develop tlie vast resources of the conn try and 
to add to the wealth of all classes and most vspecially to that 
of those connected with the land. Under these circum- 
stances it does not appear to be either necessary or reasonable 
that the Government as trustees for the Avhole body of the 
people, should confer upon the landholder, in addition to 
other benefits which I have pointed out, the whole of the 
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i^rofi't 4 uci' 0 BSc III tlio vdliiG of hin IbiicI, which will 
result from the extension of irrigBtion without making ;iny 
resei'vntioii on behalf of the public interest. 

The insufficiency of the Imitations imposed by the 
dispatch of 1 8(57 was proved, by certain circumstanfcs 
bioijght to light during the settlement operations in Pargaoji 
Kaghptit and in the Bulandshahr district. The Settleinent 
Officer win) was charged with the assessment of Pargana 
Baghput came to the eonclusioa that the Government mighi: 
fairly lay claim to a revenue of Ils. 2,45,000, having regard 
to the great improvement in agriculture which had taken place. 
The then existing assessment wa.s Rs. 1,48,000 only. The 
Settlement Officer was of opinion that a sharp and sudden 
bpund from Rs. J,48,(K(0 to Rs. 2,45,000 would be impolitic, 
as it would not allow the proprietors sufficient time to 
adjust their circumstances to their diminished profits and 
would thus entail great hardship if not ruin, on theni. 

The two conditions precedent to a per- 
the two conditions manent settlement as prescribed m the 
manenfsltoement ' ^lispatch of 18(57 w?re fulfilled, yet if a 
pei'Miaiunit settlement were made at 
the possible assessment of lis. 2,10,000, there would be a 
loss for ever of Ks. 35,000 a year to Government/ 
Bimilarly, during the re-assessment of the Bulandshahr 
district, it was found that if a permanent settlement 
were made at the amount of revenue which it was possible 
for the proprietors to pay, liaving regard to the rents 
which tliey received from their ten ants, Government 
would have to relinquish an increase of 14 per cent, on 
that assessment. The fact was that the share of the 
cultivator was too large and the share of the landlord 
G.e., rent) too low. An upward movement of rent 

^ Minute of the Lieutenant-Governor of the North-Western Provinces 
published at p. 4, Extra Supplement to the Gazette of India of 3rd October, 
1871 . 
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had however set in. The landlords emarK*ipat(Mh froni 
the conservative influence of rent in hind, were eodea^ 
vf)uring to raise the pitch of rent as high as the tenantin 
could hear, but until the process had attained full develop- 
niCTit, all assessment fair to (TOverMHieiit could not be imposed 
upon the landlords and a pennanent settlement at any lower 
assessinent would be an inexpedient relinqiiisliment of a 
source of legitimate income to the State. Jn these circum- 
stances a third condition precedent to a })erpetua] settlement 
Third condition suggested, nz., that the staiKlard 

added. prevailing rent was adequate. But the 

{•reation of a fully developed rental with a view to provide a 
proper basis for the permanent settlement of revenue involved 
an agrarian policy of doubtful expediency. As the Govern- 
nient revenue represented fifty per cent, of the rental asset, 
it would be necessary, in order to make up (wer// rupee of which 
that revenue fell short, to force the cnlti\at(>r to pay f/(m 
I'lipees to the landlord. The adoption of such a course 
would lead to the imposition of rack-rents, the abolition of 
rights of occupancy and the removal of the restrictions 
placed by law and custom on the landlord's power of enhanc- 

But this too was in? rente, all of which won-e opposed to 
found wanting. the avowed policy of Government. 

Experience thus proved the insufficiency of the limita- 
tions^ laid down in the Dispatch of 1807. It was found 
next to impossible to determine the essential preliminary 

^ III prescribing these limitations, it appeared to liave been the- intui- 
tion of Government to affirm two prineiples. 'riie first, was that the 
State Ought not to demand a shan^ of tliut increas<? in tlie profits of land 
ahich is the result of the application of the capital and exertions of tiio 
oeeupaiit. The second wfl-s that it was not right that the State should 
.saerifico that share of the increased profits of the land which would almost- 
<*ertainly, within a period vhich could be easily foreseen, result from the 
application to the land, not of the skill and capital of the oc'cupiiut but ot 
the shill ami capital of the State itself. This latter principle had lieeri 
‘tdmitted in the case of increase of value resulting from the construction of 
canals and there was no reason why it should not apply also to cases of con^ 
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question-— what is the criterion by which to judge wucibe,. 
an estate w'as sutBciently developed to be fit for perniaiir.nt 
settlernejit. The difficulties involved in the scheme fer th,. 
extensioti of the Permanent Settlement were fouud to ije s,, 
hrmkhhlo as to put it beyond the range of practicaljMihi i,., 
The possibilities of iacivasod cultivation were found to /«. 
imwli larger than were at tirst anticipated, the failings of 
the Bengal system became more and more apparent, and thr 
unproductive use of rent by the majority of landlords showed 
itself as a signal of danger. The vi.se in the price.s of agi i 
cultural j)roduco and the fall in the value of silver gradually 
assumed greater dimensions. In short the re.sult of all ex- 
periments was to drive home the lesson that a permanent 
settlement .should be deferred .so long a.s land eoutiiiued to 
improve in. value by any causes uiiconnected with private 
enterprise and expenditure, and tlie scheme of a Permanent 
The policy of the Settlement for all India, after being slielv* 

me^^finaUy dfsert many years was ftnally negatived 

dited in 1883. by .Lord Kimberley in 1883 . 

Though the genera! scheme of a Permanent Settlement 
was abandoned, the enquiries whicli it set on foot bore fruit 
in other ways. At one time it was proposed to fix a hiii‘ 
and equitable assessment, in. the first instance, on existing 
assets and to iveop it intact ever afterwards, unless it wiu; 
found necessary to alter the demand in order to meet (1) an 
extension, of cultivation, (2) an increase of produce due to 

A plan for Settle- improvements made by the State, or 

ment mtermediate (3) qI prices. The obiect of the 

between permanent ' ^ 

and temporary as- plan was to avoid the detailed ajid 
sessment. a 1 j • • 1 < u i 1 

troublesome enquiries winch precede<l 

Hfcructioii of railways or other public works or to other canses hidependeiit 
of the action of the occupant of the land. Great as the additional value 
given to the land by works of irrigation undoubtedly was, it was hardly 
greater or more certain than that which was given by railways and canah 
of navigation and by the opening out of new and profitable markets. 
(Field’s Introduction to Bengal Begulations, Chapter ni,pp. 125 and 126.) 
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isKOSsnieiit temporal y settlements, and 

sv’liile avoiding the evils ot a permanent settlement, to 

j,aopfc what has been dejscribed as a Permanent System 'of 

,s,?ttiem6nt.”' But the practical objections to the adoption 

III its entirety of a nniform scheme of this natviri' were found 

to be considerabie. The scheme made no pro\ isioii for the 

tHXiition of such improvements as were only indiivcth due to 

the action of tlie State tmd which resulted 

•hJschemrattend^ ^rom the increase of pofmlation. the .h>vc- 

ed with formidable lopment of llie coiifiti v, the introdiu- 
di0iculties. . ^ r 1 e ' . • • t 

tion OT new staples ot eiiltivatiou iind so 

iortb. Tlie guidance of price statistics was often found to l.)e 
partial and misleading : di (Terent villages would bo differently 
affected by general variations in price ; and in tlie provinces, 
where the revenue was based on the cash rental ; it was 
found unsafe to assume that the rentals varied directh' with 
the prices of produce. The scheme in (juestion. is not there- 
fore accepted at the iTresent day as flic sole basis of 
assessment in temporary settlements but considerable 
advances have recently been made in other ways towai'ds 

^ It should, however^ be bonu' in niiiid tliai tluTc if* iiuibinj^ 
(iprinanent in ftn a!;<sessiiumt fixed in money. Hie ^iilne of ubub on 
sieadily diininishing or ebancing. Sir John »Stra<'bey (livte j/.eutenan1 
tiovernor of the Nortli-Weslern Provinces) advocali'd m.. pennanent. W'ttle- 
rnent on the basis of tUe value of a fix(;d quant i(y of ]>i:odm:e, sm b value 
lo bo adjusted from time to time aecording to jire\'aiiing avr^rage piiees 
of staple food crops. The coninnitation of lit ties in Knpliui'l and of tithes 
and rents in Scotland arc instances of the applieation ot a jnineiple. hy 
which a charge is in one sense, absolutely fixed, wliiie it i.s liabk* t o p< nt»dua 
^ 0 ■‘adjustment with reference to the ehajiges in the relai ,i\e value ot luoncv 
and the chief staples of agricultural }«'oduee. It was urged thai a, pel 
manent settlement on this basis -would not involve any serious saeiiliee 
of future interest and the result would represent the fumsummation of an 
ideal which Government had long striven after- -nariudy, a system under 
uhicli improvements made at the expense of the occupant of the. land 
should lead to no increase in the demand of tin* Slatt*, while it would not 
lose the whole of the benefit derived by the land from impioved admmis- 
t ration* from the construction of great public works and from the geneial 
progress of the country. 
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attaiiiiii,i( the object which the scheme had ia view— natnel, . 
the reduction and simplification of the tedious and harassiii;. 

enquiries hitherto entailed by a revisi .ii 
The reduction of - ^ t xt ii t i- 

the cost and trouble of Hs-sessmcnt. In Northern India liie 

j=!;reat improvements effected in the lai!.| 

records during the last twenty-five yeari^ 
iiMve enabled the Government to arrange that, when a 
map and record have once been prepared, they shall lx* 
Ivcpt up-to-date, so as to be at once available for use at a 
new settlement. By these means and by the simplification 
of the methods of assessment, the period spent over the* 
settlement of a district, which used to be spread over seven 
or eight years has now been reduced to an average of about 
four years or (‘ven less. In Bengal and Behar the prepara- 
tfon of maps and records under Chapter X of the Bengal 
Tenancy Act has made extensive progress and a twenty-five 
years' programine has been drawn up for carrying out the 
worlv throughout the whole of the provinces. The systematic 
maintenance of the maps and records by registering the 
changes which talce* place from time to time is engagiini’ 
the earnest and serious attention of Government at the 
present moment. 

The above sketch is intended to present the outlines 
of a system of taxation which, as already noted, must of 
necessity be strange to the novice who has not been initiated 
into the mysteries of the revenue systems peculiar to Indite 
Before concluding our retrospect, we should, in strict fairness 
to the critics of Government, make a passing allusion 
some adverse comments passed by them on Indian Land- 
revenue policy. The chief exponent of this school is the late 
Mr. K, C. Dutt, a well-known member of the Bengal Civil 
Service who spent the last years of his life in an earnest 
advocacy of the Permanent Settlement, long after it was 
finally discarded by Government. 



TEMPORARY SETTLEMENTS. 


219 

it would serve no useful purpose to revive a controversy 
wliicli was laid to rest about a quarter of a century ago, but 
it; may be worth while to notice in brief some of the stoolc 
arguments urged by Mr. Dutt, both iu bis larger \vorl;s and 
in certain fugitive papers written by him. He claims for 
the Permanent Settlement a niiiltitiide of virtues, chief among 
Avhich is that it has instituted a class of zemiudars, who have, 
by the moderation of their demand sd contributed largely to 
the prosperity of the tenauts aud thus sirengtheued their 
capacity for resisting the pressure of famines. He lias sowm 
broadcast the suggestion that the zemindars, by leaving to 
ihe raiyat a comparatively large proportion of the produce, 
have promoted the creation of a surplus whic‘b serves the 
purpose of a famine insurauce fuml. We liave endeavoured 
in the preceding pages, to show that liistory bears an altogethec 
different testimony. It is well known to every student of 
history that the series of agrarian statutes wliicli culminated 
in the Bengal Tenancy Act of 1885 had to be undertaken 

with a view to save the raivats from their extortionate 

» 

landlords. In fact the rai}'ats in parts of Bengal Avere so 
driven to despair by the conduct of the zemindars that they 
tnoke out into inutiny against their oppressors in tlie eaii\’ 

^ Mr, I>utt .SAY.S ; — “ 'i'lH'V (/.eniimlar.s) })av(‘ jxroitH-lcil ( 
moderated rent, and enabletl the poorer clanscH to .save ,s(nrietbing in j2;or)il 
,vt?ars for l)a',l harvc*.sts. The bitter reialions between landlord and teriani 
whichi prevailed during a considerable period of the last (amtury give thr^ 
lie direct to tlus theory and constitute a sad oonimmitary on the (•onduet 
of the zemindars. Jf the Bengal zemiiulars were t») claim any merit for 
ihe moderation of rent, which lias in fact b(x*n forced npcni them by 
latteivday agrarian legislation, it might be truly said that they were trying 
to make a virtue of necessity. 

Mr, Dutt says of the Bengal zemijulars that they have fostered 
agricultural enterpri.se and encouraged the accumulation of capital. We 
have already dwelt on the lack of enterprise which formed, iu the past 
a prominent feature of the zemindar’s character and on the unproductive 
expenditure of his profits which ho has rarely, if over, invested as a capital 
hi commercial undertakifigs. 
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seventies. Enquiry Jias shown that the Bihar tenant j v j^ 
ground down by hard-hearted landlords whose sole objeet 
is to wring as much out of the land as possible a nrl that 
nowliere in Indians the pressure of rent so seyere as la the 
permanently-settled districts of BiharA The prosparaa of 

the tenants in Bengal — particularly in Eastern Beng-d is 

due to causes wholly unconnected with the/ coikIiic of th*^ 
zemindai’s. Owing to the vast extent of rich alluvial land 
■available for cultivation, tiie tenant in Eastern Bengal 
has been placed in a position of econonncal adv«‘intagf= and 
has succeeded in getting the better of his !andlo]*d in tlio 
struggle for the unearned iTicreinent of land. In fael the 
j)resent [>osition of the raiyats ,has been at tained not iviik 
the aid of the zemindars but in spite of them. The secrci. 

ft 

of the agricutural prosperity of the lower Gangetic (ielta 
lies in tlie exceptional fertility of the land wbicli is being 
constantly enriched by the silt deposits carried down by 
rnirthty riversi-^ ; in the heilities of irrigation which eiiahlr 
the raiyats to nuse bumper crops for the bare scnitchiny of 
the soil ; in the excellent weans of transport furnished by 
its niagiiiiicont waterways and in its practical monopoly oi 
a most profitable trade in jute. 

Mr. .Dutt seeks in great earnest to prove that the frequent 
outbreak of famine in India is due to a great extent to the 
avaricious land-re venue policy of Government which, in his 
opinion, barely leaves euotigh to tlie raiyat to live on and to 
save in good years in order to meet the strain of the bad." 

^ Lancl Revenue PoUcjy, p. 68. 

2 The G'ov-erninent of India deny that there i« any intimate eonneoli<^e 
i>etween revenue assessment and famines. The following extract from 
their Jlesolution iSTo. 1 of 1002 contains an exposition, of their views: 

“ There remains to be noticed the underlying idea by which thej^ have 
all alike been animated and which in some parts of Mr. Butt’s writings 
has found definite expression. It is the theory that the amount of the 
iand 'revenue taken by the Government of India, in one form or other, 
from the people is mainly responsible for famine, with its corollary that. 
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fh'j' in fact is the burden of ii is song — the perpetual refrain 
■viroh runs tteough all his writings on the .subja;t. Ih; 
thinks thBt if the Permanent Settlement were extended to all 
parts oi the peninsula, “ India wonld have been spared those 
more dreadful and desolating famines which we have witnessed 
in recent years.” It would lie bcyorul the soo}>eof our work 
to enquire iitto the genesis of famines but it may not be out 
of place to briefly touch upon some aspects ot tlw question 
which are bound up with excessive asscssmeni: of rent or 
revenue. In many parts of the country jreopled more or 
less by landless labourers, the pro.ssiue of land-revenue or 
relit cannot in the very nature of tilings, liave any bearing 
on the prevalence of famines. The figures compiled duriug 
t:he progres.s of relief operatioms .sho'.v that; tJie majority of 
the fajiiine-strickeii population con8i.sts of rneii wiio pa,y 
!\eitlu>]‘ reverme nor rent. The labours ol the Farnine 
(.'o.inni®«io.u of 190.1 — tlie last body of I'xpfMt.s who workod 
ill the field — have proved that, except in Hotubay, the in- 
cidence of hind-revenue is Ioav and is not suiUoiont in itself to 
accoant for the poverty of the people. Jlr. Unit has taken 
un small pains to laboiii' the point that the Pei-maneut >Settie- 
ruent may well claim the creclit of having b;in.»sh(Hl famines 


vvtyre the ayseSHnientri diminiHlu;*';h fainiiK.^ would luf kH.s ffftiiietU, or that 
■n h-as?t when they do occur they would cause iufjnitcly ictiw tadroriug. d’hc 
tlovTM'nov-Geiuiial in Council does not lieiicve that counttaianco to this 
Ihcfiry can bo derived either from the rccordfal fact of hi.yturv- iir irom Ihr^ 
v irennistance« of the present day. The cYidcncc that has been adduccai 
m this Pvosoliition testifies to a progressive rcduciion oi as-scs.'^meuts, 
‘■xtending throughout the last ocntuiy, and becoming more instead of Icsi 
active, during its second half, if then the severity of famines l)e iwopor- 
donate to the 'weight of asHcssments, the- faraincs in the earlier jiart <;d the 
niucteenth century ought to have been incomparably more soriou.s than 
towards its closing whereas the contention is familiar that tlic reverse has 
heeu the ease. Again the contention that in recent fajninos the parts of 
India that suffered most severely were the parts that were most higlily 
•issessed finds, with the exception of Guzarat, no support in fact and was 
k’-vpressly disowned by the recent .[^’amino 0Q.mmis8ion. ” 
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from Bengal.* This is very far from the truth. We Ik ve 
shown that the compartively low rent rates which prev^iil 
in Bengal proper, were secured, not by the Perniaiurfii 
.Settlement which left the zemindar to screw up rent as hi-}, 
as possible, but by a series of free legislative measufv8 
imiugurated sixty-six years after Regulation I of 1793 wii jt 
the direct object of remedying the defects of that hast v 
and one-sided legislation. We have also shown that the 
secret of the raiyats’ prosperity is to be sought in 
cunistances which liave nothing to do with rent or reveiuiK. 

Mr. Dutt draws upon his owti experience as quoiuiain 
Sub-divisional Officer of Dakhin Sahbazpur in the Bakerganj 
district, and says that the low incidence of rent prevailing 
there enabled the raiyats to withstand effects of a severe 
•cyclone and storm wave which swe])t over the islanrl in 
1876 and destroyed their crops and cattle. The humbir 
. author of this work who held charge of the sub-division about, 
30 years after Mr. Dutt vacated it, would venture to join 
issue with Iiim and to point out certain circumstances which 
illustrate the fallacy of his argiiment. In the first place it 
may be observed that Government estates form the bulk oi 
this sub-division and the low r«nt rates in these estates, which 
would compare favourably with the demands of {)rivat(‘ 
landlords in the viciinty, furnish an effective defence of tiie 
land-revenue policy of Government. But it is not the light 
land-tax of the tract which has, alone or in the main, secured 
for it an immunity from famine and distress and which lies 
at the root of its staying power. Nature has showered her 
bounty upon this island with an unstinted hand — ^t he vast 


^ This proposition of fact must be taken with cousulerafjlo rejiervatioM- 
The Western part of the Bengal Presidency — -hettex’ known as Behar- ■ 
is liable to agricultural depression and to periodical visitations of famine. 
The area was visited by a widespread famine in IB73-74 which co.st the 
State £6,000,000 and which was followed in 1897 by another of still greater 
Intensity. ... 
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.^.^uiaries which bound it on three sides constitute a most 
active aiid fertilising agent andimmetous clinmtic advaio 
afford a guarantee agairivSt the failure of crops. Tln^ 
iirecatiut and cocoanut trees with which the island is thickh' 
studded have proved a source of great wealth to the people. 
Tl^e produce is exported in shiploads iu foreign countries 
and forms the subject of a. most lucrat ive tr«ude. The 
laiyats are more than a match for their lainllords who have 
no right to take credit for the low rent rates prevailing in the 
locality. The officer who conducted the settlement opera- 
tions of the Dakhin Sahbazpur estates in 1889-1895 wroti‘ : 

The landlords are so numerouH and their interests are so 
complicated and consist of such small fractional parts tira.t it 
would have been impossible to force up rent s in an imju'oper 
way. Theraiyats are, as a rule, aware of their l ights and 
are singularly tenacious in regard to them. 'Ihey fully under- 
stand their position with regard to co-shai er landlords, and 
stand by one another in the event of any attemi)t being made 
to enhance their rents.” 

We shall conclude our work with an (‘xtrac*!' from a review 
made by Government of its own revenue jxilicy, to (n'ery 
Word of which we feel that we can conscientionsly snbscrilac 
The Indian land-tax is a heritage from preceding native 
rule and the present state of its administration is tlu^ result 
of a natural growth which has proceedod on dilferent lines 
in different provinces. Starting with a 

of^erevenulpXy tletailerl Ktiowledge of native 

of the British Indian pi’actiee and a few axioms of ortliodox 
Government. ^ 

political economy tfie officers who have 

built up the present revenue administration of India have 
independently arrived at results wdiieli will, it is believed, 
compare very favourably with those reached in the contem- 
porary systems of Continental Europe. The Indian arrange- 
ments are no doubt still in many respects defective, some 
of them are in the experimental stage and experiments in 
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lajid-reveinie, like all experiments connected witli la,; 
recjuire long periods in which to mature, there are sev, | 
questions in which hnaiity cannot yet be said to have h-i 
Httahwd but the whole procedure is by slow 
ileveloping on broader and more liberal lines than heretofor 
I'o secure an adequate land-revenue for the State with j j 
least possible injury to the agricultural classes — this in i 
widest form is the problem which is every year in one ( 
other of its details, taxing the inueiiuity and enthusiasm r 
a large number of officers and it is not unreasonabl(^ t 
(vxpect that as time goes on, the problem will be broiio} 
])earer and nearer to a satisfactory solution.* 


1 r Ml TUiT'l} I ^ -roK .Kif nf Wll . IV M. 9..ie 
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V. 

THE GOVERNMENT OF BENGAL.^- 
[Rejwrled in 6 Moo. 1. A., 10.t ; i P. C. J., 505 ; t IT. A*. P. 77 ] 

JudgiiPiiit was delivered by 

The Rtoht Hon. T. Pkmhertox Leioh. The (juestion to 
he decided in tliiH case is the validity of a claim inado by the 
Kast India Company to resume, for tbe puiposes of revenue 
assessment, against the Raja of Khiiruckpore, 755 biglias of land, 
(between tliree and four Imndrod acres), part of his Zemindar ij. 
Their Lordships had no doubt, at the hearing of the appeal, os 
!o the advice which it would be their duty to tender to Her 
Majesty ; but it was stated that there were ten other suit s which 
would lie governed by the present decision, and it was obvious, 
from the nature of the ciaini, that if it could be maintained, it 
might affect a very great extent of land throughout tlio provinces 
oiciuded in the Decennial Settlement. Their Lordships were, 
f herefore, anxious to explain fully the grounds of their opinion, 
and by enabling parties to judge what cases will or will not 
fall within their decision, to piiivent, as far as possible, fui'ther 
litigation. 

The lauds sought to be resumed, are of what i.s called 
(Mwallif tenure, and the great question in the caKSo is, whethei- 
binds of this description are liable to be resumed under Regula- 
tion I of 1793, sec. 8, cl. 4, relating to Tannah or police 
establishments. 

As the question depends on the effect of the Settlement of 
.1"93, and the changes which were then introduced, it will be 
coiwenient to advert to the stale of these Frovinces, and the 
mode in which they were administered previously to that time. 
The three Provinces of Bengal, Behar, and Orissa were ceded 
by the Mogul to the East India Company, in tbe year 1705. 


* Pwnt Hon. T. Pembrkton Leigh, the Eight Hon. 

Lord Justice Knight yiiBucE, the Right Hon. Sir Edward Ryan, 
i'iie Right Hon. the Lord Justice Turner, and the Right Hon. Sir John 
itvrr®soN, 

G, IT 15 
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At this time the teruitorial division of tiie country wjus iMti 
]noui:as, or villages, occupied by ryots; pergmmahs, em )• 
which includ^^ several villages; and Zemindaries, VMyh]^ n, 
extent, from aAvioderate English estate, to districts equal h..u\ 
larger than many European principalities. The Zemndarv r,! 
Beerbhoom, wliicli immediately adjoins Khuruckpore, is 
in a document, dated in 1780, to which we sliall have occasiiii. u, 
refer, to be twice as large as the Kingdom of Sardinia, Klinru. 1 ,-. 
pore was pi'obably of inferior but still of vast extent. 

Many of the greater Zemimhm, within, their respectrv,- 
Zenmidaries, were entrusted with rights, and (diarged wifj] 
duties, wliiclj properly belonged to tlie Government, i ju‘v 
had authority to collect from the ryots a certain portion of fill, 
gross produce of the lands. They, in many cases, irn|>f;,s(‘(i 
taxes and levied tolls, and they increased their income by 
per(|ii.isites, and similar exactions, not wholly unknown tc rnoro 
recent times and more civilized nations. On the other luijid. 


they were bound to maintain ])eace and ordei', and adminisfei’ 
iustice witliin their Zemindafks, and, for that purpose, they had 
to keep up court.s of civil and criminal justice, to employ Kazee^. 
(hnoongoes and Tanmhdan^ or a police force. But while, in, 
against tlic ryots and other inhabitants within tlieir territories 
many of these potentates exercised almost regal authority, tliev 
were, as against the Government, little more than stewards or 
iidministi’ators. Tlieir Zemmlarm were granted to them oulv 
from year to year ; tlje amount of their jmmna, or yearly pay- 
ment to Government, was varied, or might be varied, annually . 
it was an arbitrary sum fixed by the Government officers, cat 
cidated upon the gross produce of the Zemindar ij from all source.s 
after making an allowance to the Zemindar for his niaintenaiiCiv 
and for the expenses of the collection and of discharging tlie 
public duties with which lie was entrusted by tlie Govmimient. 
Amongst the lands thus granted to the Zimrindars were often 
included lands which had been appropriated to the payinent 
and support of public officers of the Zemindarmy or villages 
included in them. These lands were, called ChaeJeeran lands: 


and it appears that under the ancient system such lands weic 
usually exempted from assessment in favour ofj the Zmindar, 
though they had no legal title to exemption. But there 'wa^ 
another class of lands, called LaMiraj, which, by reason of a 
special exemption in a royal grant, or by having been iegaily 
devoted to religious uses, or by other means, had become or were 
claimed by their owners to be free from Kkiraj, ov assessnient 
to the Government. 


The police of the country was maintained by means of 
Tanmhdms, or police officers, kept by the and ap- 

pointed and paid by them ; hut, where no other provision exist, fl 
Mr their maintenance, the expens<^ was in efiect defrayed hv 
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Government, cither by direct. jillowanccH to the ZemimliH. or 
1)7 deduction from hh jumma, <»r by exchidino; fn)in cr‘^'se;osniei)i 
/of a.ssessiug. below their value, lands :i|)})ro|)i‘iat:ed i;o tliiii Raja 
nii.rpcse- by ihc Zemindar. Lylanimd 

• in addition to the police lore*' thus ke})t lie iiie Zrmlndnr. 
nf, tbe expense of tlie Goverrunent and v/hicli sccjns to liave 
})(»C]i usiuilly very inel!5.cient, })rivMte ladividnals ami cniiininnities The 
■.vove accustomed to keep watchiiien for the proOM t ion of tlioiv tTovernmeftt 
persons and propeity. uiule^ the name v>f Chokealurs. and va i ioiis Bengal, 
atlicr names, who Were paid by their empinyeis. anri from whom 
11(1 allowance was made Ity tlie Govermnent- 

Besides the disorder which prevailed iremmallv thronpji tla- 
provinces, parttGular districts wei-e expo.sed to ravotevrs of a 
different description, ffffie mountain or hill (listrict.s in India 
were at this time inhabited by lawless tril)e^, asserting a wild 
independence, often of a different race and (liffci-piit odigion from 
llie inliabitants of the plains, who were freipientlv subjected to 
riiaraiuling expeditions by their more warlike neigh boni s, To 
|)r<‘vent tlresi? incur, sion.s it \vas nece.ssary to guard and watcli thvi* 
dhata, or Tiioiintain passes, through which (.hes«‘ ho.stile de, scents 
were made ; and tlie Maliomedan rulers estahlisluai a tenuia.c, 
iailled Ghatmlhj tenure, Iry which, lam.ls were granti'd. to indivi- 
duals, often of Idgh rank, at a low rent, oi' without .rent, on 
condition of 'their performing these duties, and protecting and 
preserving order in the ^neighbouring district,',. 

Not-ldng could be more deplorable jliaii tlu^ state of tdn^ 

Provinces under this system. Murder and rapine were (‘ommon 
tliroiigliout the country; more than half iho lands wmie wasU^ 
and uncultivated ; and neither the Ityots nor the Zrmrednrti 
had any inducement to improve them, as any increase in their 
value had only the effect of increasing the (duvermnent iis.sess- 
inont. 

It was con.sideved by the East India Company that, the 
tiist step towards a better system of Government and the ame- 
iioration of the coiidition of their subjects would Ix' to convert 
Zjemindtivs into land-owners, and to fix a pmunaneut annua! 
janirm, or assessment to the Government, aceording to tlie 
‘■xisting value, so avS to leave to the land-pr{)])rietors the lieneffi- 
eiWill subsequent improvements. 

Accordingly, they determined to make tlie assi/ssment in 
the first instance for a jieriod of ten years, wit h a view to it^ 
being ultimately made permanent. * i 

In I789y :the original Rule.s and Orders for the Decennial 
Settlement of Beliar were issued; the Settlement in the other 
Ihovinces being issued in subsequent y^rs. 

In 1791 , by Regulation LXXIl an amended Code of Regn- 
lotions relative to the Decoiinial Settlement of Bengal Behar 
'Uid Oriftsa, was 
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By section 1 of that Kegulation it was provided, ^ 
new settlement of the Jand-revemie should be concluded f^j,, 
a period of ten years. 

By section 2, it was provided, that it should be a ' t|j^. 
same time notified to the land-owners with whom, the settipmej^; 
might be concluded, that the assessment fixed by the Beccii/iiaj 
.‘Settlement would be continued after tlie expiration of tiir t,;.| 
years, and remain unalterable for ever, provided such 
nuance sliould meet the approbation of the Court of Directors, 
By section ‘D, it was ordered, that t]u3 allowances of t|i»^ 
Kazees and (knootHjoes, lieretofore ]:)aid by the laiidlioiflrrs, 
as well as any public pensions liitherto paid through tiie Lind, 
holders, be added to tlic amount of \X\m jumma, and be in futun* 
paid by tlie Collectors on the part of CuvcrnmcMit. 

Tlie asse.ssment was to be exclusive of all htldiimj lands, 
wlietlier exempt from Khiraj wiiii or without authority. 

Tlie (Viachertin lands, or lands held by public ofiicej's and 
[ii’ivatc servants in lieu of. wages, were not to lie excluded, but 
,\vere to be subject to asse.ssment in common with. th,o otln'r 
lands in the /jmmlarif, the exemption which siicl! lands bnd 
previously enjoyed being thus (.ksstroyed. 

The landholdei's were declared responsible for the peace of 
their districts as tliercfore, and wei'e to ac't agreeably to siicli 
Uegulations on this lu'ad a.s might be- thereafter enactiui. 

Yh(\jumma was to be fixed by the Collectors on fair and 
equitable principles, ^with the 3’e.servation of the appr(.)l.)ation 
of the .Board of Revenue, to whom lie was to ivport the ground.-; 
of his decision. 


Tlie Collecti-U’s, in fixing tlie jtwma, were to adopt tlie. 
following as a general rule. that tlie average product o.t the 
landtin common years lie taken as the ba.sis of tlie Settlement, 
and from this di*ductions be made, equal to the Malikami airi 
Kurcha, ](‘avi ng the remainder as tlie jiwima of Govermnent. 

The Malihim is tlie alloAvancc made to the Zmimhr foi' 
iiis maintenance, and the disbursements and outgoings allowed 
to him against his receipts fall under the term Kurcha/^ 

At this period Raja Kadi rAli w^as the of .Kliuruck' 

jiore. This Ze^mdary is situated in the Zillah of Bhagub 
pore, on the frontier of the Rvovince of Behar, and forms a con- 
.siderabh? principality including many Pergunruih.s and, amongst 
others, tlie Jhn'gunnali of Gorda, in which, the lands in dispute 
he. A very large quantity of lands within this District had 
been granted by the ancestors of the Raja on the Ghaiwaihj 
tenure before described. In the Tufpa of ' Dhumsaeen, a Sub- 
division of ' the Pergunnah of Gorda, no less than thirty-fiyc 
villages were held at this time upon this tenure By 
and, amongst others, the lands in cj[uestion by an ancestor of 
the original defendant in these proceedings* 
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The extent and particulars of these vast estates, aiid thr 1855 - 
niitnre of the Ghatwally tenures, were well known to the Gov- 
,roni<‘nt of Bengal at the tjrne wiien the settlement was made, lelSmid 
years before, in consecpienee of distnrl)a?ices which had Sing 
taken place in the country during tiu* time of Kadif Ali's fathei', Bahadoor 
(jovenintent had found it necessarv to ijitericre with a 
tuihtary force, and having displaced the then llaja and restored Govenunent 
l.ratH|inllity? laid placed the under the ( harge of one of Bengal, 

of their own (vfficers, Mr. Augustus (leavlaiid, who had tlii* 
management of it up to the year 1781, about whicli inne Kadir 
All (his father having died) was put into possession of tlu^ Kaj. 

It appears from evidence in llie (■ause (the re|)oi‘l of tlie 
Coihmtov of Bhagtilpore, of the. 19th of November, IS] :|), tliat 
31r. (deavland, during tite time that lie vvas in eliarge of these 
estates, had granted no less than 87,081; fiighas of land in this 
and (we presume from the extent) tlie adjoining District upon 
•GJmfn'aUy tenure, iu conformity Avith t he ordei's of Ihiveriirneni. 

It appears from other evidence (in Mr. Hntherlamrs .Report, 
dated the 8tli, of June, .181 9) that the grants liefoi’c Mr. 
^Oleavland's time to tlie (Jhalmh reserved a pavnient of two 
annas per higlia, as a fee or pen j nisi tc to the Zemnuhr ; that 
some fifinuds were granted unadvisedly by Mr. fdleavland without 
such reservation, but that be afterwards insist (sl on such |>ayuuvnt 
being made to the Government while he was in charge on belialf 
of the Government, and tliat all grants suliseijiumtlv made I)}’ 
the Raja of Khuruekpore contained tlie ,sam«‘ reservation. 

In .1789-90 the jnmmn to be paid by lva.djr Ali was to hv 
ii,ved, witli a view to the Permanent Settlement. As miglit be 
expected, considiu’ing tlie magnitud<‘ of the estate, it appears 
to liave uiidergeuie gr(‘at consideration. Ever}' village was 
■enumerated and entered in a register ; the deduetio.ii.s and 
allowances to he made out of the income, ami the particulars 
•d the lands to be excepted from tin* assessment (loi' some lands, 
called NanJear lands, were excepted), were the subject ot; ctures- 
pondence betw'cen tin* (Collector of the Jlistrict atul the Presitlcnt 
and Board of Revenue at Emt AViliiain, and finall}' tin* 
was fixed at Rs. ti5,459, 8a. I0 |]l 

It is beyond dispute, and, indeed, iu this ease lias been 
fairly admitted, tliat tlie Ghatimllfi hinds formed part (if the 
Zimindm'il- It is ecpially clear tliat tli(‘v wen* incivulml in, and 
’Covered bv, this assessment, llud tliey been excluded, the 
•accounts to show' it are in the possession of tlie Government, 
and might have beeii produced ; but the contrary is perfectly 
clear upon the evidence, and indeed is found as a tact in the 
caitse by th (3 Special Commissioner, Mr. Moore, in his judgment 
tlie 17th May, 1843. . ^ 

Whether these lands were or were not juoductive of revenue 
to the Zeminxhr at this time, is not material ; though, if it were 
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importaj)!:, a careful examination of tlie evidence Imw satihl'fr; 
their Lord><])i})H tliat there was some profit derived from tth f,, 
by llu' Zemindar even in money ; but, at all eventSj he deTi\<Mi 
the benefit arising from tlie services of the Ghalwah. and enjoYfP 
the vidiiabio i'ightof appointing tlie individuals, who, with tin 
iambs, wei'f' to take upon themselves the duties of tlie office, jj 
ivas not tlie intention of the Settlement tljat no lands slioiiicl hr 
covered by the jumma which did not actually jmoduce inconur 
and, therefore, contribute to iiKTcase the at that tim-'. 

On the contrary, probably more than half tlie lands in Wh 
couivtry were, waste and unproductive at this period, and (Uii 
of the main objects of the Permanent Settlement was to lu in^ 
ihcni into euitivation. 

Tims matters continued ii]) to tlie yrair 1792. 'riie TahtKim 
dars, or public police-officers appointed by the /Amdndan, had 
been found very inefficient, and the (dn'ernment had appointeti 
officers of thtur own to assist in beeping order, who had 
concurrent jurisdiction with those named b»v the Zminimkr. 
Bpt, in the year 171)2. the Government determiiied altogotlife 
to suppress the Tanmik^. or police estab]ishmc.nts, nuiintained 
l)y tlie laiidliolders, and to take to themselves exclusively lln' 
jnnsei’vation of peace and the prevention tif crime liy means oJ' 
a police foi'ce of their own, to be establislied at convenient 
stations tlirougliout the provinces. As tlie landiiolders wen’ 
to be relieved from tlie expens(‘ to \\'l)ieh they were siibject for 
the maintenance of tim force now to lie suppressetl, it was 
reasonable tliat, whore allowances for sucli expenses liad 
liecMi .made ]>y the Government, they should no longer be 
continned, and tlie Government, therefore, resolved to reserve 
the right of discontinuing them, or (where lands hhd been 
allowed for tlie purpose) of resiHni.ng tliem. 

To caiTv these arrangements int(.) eft’ect, Regulations !X.L])i 
and L of 1792 were issued. 

The jireamble of Regulation XLIX recitc’vS, in strong language, 
the disorders which prevailed, and the utter inefficiency and 
frequent corruption of the Tannahdarfi employed liy tlie land- 
holders. 

Section 1 pi'ovides that the police of the country is in future 
to be considered under the exclusive charge of tlie officers of 
tlie Goveniment, who may be specially appointed to tliat trust, 
The land-owners and farmers of land, who keep up establisl)' 
im.vnts, Tanmhdars and police-officers, for the preservation of 
the peace, are accordingly required to discharge tlienij and all 
landholders and .farmers of land are prohibited from enter- 
taining .such establishm.ents in future. 

By section 2 lamlholders and farmers arc iio longer to be 
held responsible for robberies committed on their respective 
estate. Provision is then made for the appointment of a police* 
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juice in difiei-cnt stations tlironghoufc tlw provinces, each under igjr 
(lie charge of a Dnrogha ot superintentlcnt, and the whole is 
Hilijectcd to the control of the Magi.strate. 

' It is deal- that the police-force here spoken of is distiin l ^“sinr'' 
fioiu the C'/wfe«fer.v and village watch men, for tliese persons aiv Bahadoor 
in the 12th section declared subject to the Orders of the Ihmjlm, 

■Hid by the 13th section arc ordered to apprehentl and .send 
oifcmlers to the Darmjha, and afford every information to 
h'lm. . 

By K«‘gulatioii L of tli(‘ i^umo year, 1792, a lax to be Jevicd 
the District of each police eslal)iislin((‘Tit, for (lefrayi.t)g 
irs expenses ; and the |,7th section, whicii is very important, 
is in these words (it is a circular addressed to the Magistrate of 
each District) : '‘ You will report wlmther the huidhohlers of 
\-oiir Disti'ict l\ave been allowed any (leductions on, t heir janmiL. 
or are in tlie receipt of an}’ inoney allowances, or liold aiiy lands 
l■ither free of, or at a reduced revenue, for the purposes of 
keeping up Tanneddar.s' or otlu*r police-otlicers, and also your 
Opinion wliether the whole, or any, and what part of such de- 
ductions, allowances, or produce of. such lands may wirii equity ^ 

he brought to the public account, in consideration of the land 
(lolder.s bei ng now prohi bited from keeping u}) sue It (''st ab!ishn,umt, 
loul (loverninent having taken upon itself tin* (diarge irf tlie 
j)oliccn‘^ 

Nothing can be .clearer Ilian this tliat the lauds referred 
10 , are lands whicli the ZerfmH.(ai\s had Jiecii permitted by the 
Government to iiokl free from revetiue, or at a reducful revenue, 
for the purpose of keeping up Tanmhdfm ; not lands which 
the Zemindars liad permitted other persons to hoid free from 
rent, or at a reduced rent, or lands which siudi |>(‘rsons liad a 
i'i.ght to liold free from rent, or at a reduced rent ; aiui that any 
iauds whicli were in the first predicament were to he reported to 
ilffi ({overnment by the Magistrate, tiigellicr with his opinion, 
whether it was consistent with e(|inty tliat the wliole or any 
part of the produce of such land should be brought to tlm 
public account ; and furtber, that this provision relates and :s 
eonfmed to a class of officers whom tlui Zemindar is no longer 
[iermitted to keep. 

, 'f hough the Decennial Betllernent had been made as to tlie 
'everal Provinces of Behar, Bengal and Orissa uudei different 
Regulatiotrs, and although as to some of the estates the Settle- 
tnent had not been entirely concluded in 1793, it was thought 
right in that year finally to establish its permaneney, and for 
dlls purpose" the celebrated Heguiations of 1793 were pub- 

They were many in number, and after .declaring the Settle- 
ment, to be now permanent, re-enacted, with some modifica- 
tions with respect to the three Provinces collectively, the provi- 
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sions which had been previously made with respect to th/:,, 
separately. , 

The clause relating to the resumption of allowances whi i, 
had been made to the Zemindiirs for police establishments, is ii, 
these words “ Eegulation I, section 8, clause 4. The jimmu 
of those ZemmlarSy independent TalooMxm, and other actii.f! 
proprietors of land, which is declared fixed in the foregoi*,;) 
articles, is to be considered entirely unconnected with, ;in(! 
exclusive of, any allowances which have been made to them iji 
the adjustment of their jimma, for keeping up Tannaha, iiv 
police establishments, and also of the produce of any lands whicii 
they may have been permitted to appropriate for the saim^ 
purpose ; and the Governor-General in Council reserves to hiimseii 
the option of resuming tlie whole or part of such allowances <m‘ 
produce of such lands, according as lie may think proper, in con- 
sequence of his having exonerated the proprietors of land from 
the charge of keeping the peace, and appointed officers on ilw 
part of Government to superintend tlie police of the couiitiy. 
The Governor-General in (Wncil, liowever, declares, that tlu' 
allowances or produce of lands wduch.may be resumed will ln' 
appropriated to no other ])ui*pose but that of defraying the ('.\- 
pense of the police ; and that instructions will be sent to 1 lie 
Collectors not to add such allo^vances, or the produce* of sinvii 
lands, to i}iejumma of the proprietors of land, but to collect t]\o 
amount fi’om them separately.'' 

Upon the meaning of this clause the question iii this caiisr* 
depends. It is obvious that it has reference to the Police Regu- 
lation of 1792, and to the allowances \vitli res])e(?t to which at! 
inquir}" w^as directed to be made in that year. It is iiniiece.ssar\ , 
therefore, here to repeat the observation already made as to 
their effect. 

By Regulation XXIII of 1793, the same inquiries are directed 
to be made by the Collectors as had been ordered to be made by 
the Magistrates in 1792 ; but, as the language is not precisel)’ 
the same, it may be as well to state the clause af: length. Ji is 
section 36, and is in these words ‘ Tlie Collectors are In 
report all allowances that may have been made to the proprietors 
of land for keeping up police establishments, either by deduction 
from their jumma, or by permitting them, to appropriate tim 
produce of lands for that purpose, or in any other mode, whicii 
may not have been already resumed, with their opinion how 
far the whole or any portion of such allow’ances canwitli eqtiifcy 
be resumed in consequence of the proprietors of lands being 
exonerated from the charge of keeping the peace, as declared in 
Regulation XXII of 1793:'' which Regulation had re-enacM 
the provisions of Regulation XLIX of 1792. 

The same provision with respect to Glmheran mf^ Lakhircij 
lands which h«ad been contained in the Regulations of 1789 a le 
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repeated in those of 1793, namely, that the Chad-eran lands i 85 S- 
diould be included in the Settlement, and the Lakhimj huiils ■ 'T- 
rxcluded from it. Letound 

Altliough both the Ijikhmj ]a.n(.is and the Tamialidarif lands Sing 
are. reserved for further inquiry under tliese ]{eoitlations. thm Bahadoor 
was obviously a great distinction between tlieni with la'spect 
to the period at wliich the decision relating to them ought toGovern^mt 
he made. ' of Bengal. 

The lands were .separate from the Zewiml<u% and 

were excepted out of the Settlement. The validity of the e^Keinp- 
tion claimed for them depended on the validity of the. grant under 
which it W'as claimed. Very many of the grants were Ifelieved 
fo bo fraudulent ; but each case, was to dep(‘iid ii|)on its own 
( ircumstances. The investigation of such circumsta uees might 
occupy a long time, and a (liscovery of gronnd.s of sus])icion might 
lake place at any period. As tlie.se lands were not to be inclmbMl 
in the Settlement, no great iiiconvenience could arise from delav . 

.Hut with respect to the allowancc.s for a police-force rtuidc 
by the Government, whether in land or itt money, the case 
was quite difierent. They were included in t he Settlement, and if 
any additional charge was to be thrown upon the landholder in 
respect of such allowances, it was necessary that it should be 
.ascertained as part of the Settlement. No ditficiilty in ascei tain- 
ing the fact could possibly exist. The assessment liad been v(‘ry 
recently made, and the officers who had made it must, in eveiy 
case, be perfectly aware vhetber any such allowances had oi 
had not been made. 

In pursuance of tliesf^ Rcgulation.s, Mr. Dickfuison, tlu‘ 

'(■ollector of Bliagulpore, was required to repfut whether, in the 
'Settlement for Khuruckpore, any such alhjwances liad been 
made ; and on the 29th. of April, 1794. he makes liis report in 
the negative. His words are these (contained in a letter addre.ssed 
to the President and Members of the Board of llevemie of .Fort 
William, relating to this and other Zc//?//?darv>.s) : ' ^ l)» olx'dience 
to the 36th Article, 1 have made the necessary im|uiri<'s, but do 
md find that any allowances, eitluu- by deduction from their 
junma, permission to appropriate the produce of laiids, or any 
ether mode, have been granted to aj)y otljer proprietor lor 
keeping up a police establishment.’' 

This inquiry took place before any permanent grant liad’ 

Iteen made of this Zemmlary, hjhI Avith a. view to such grant, 

No claim to resumption of lands or to alteration oi jmnma was, 
oi‘, upon the footing of theii’ report, po.ssibly could be, set up by 
the Government ; and nearly two years afterwards, namely. 

<ui the 25th of January, 1796, the Goveiuiment made a grant t(* 
thife Raja, of the whole ZemMa^ry of Khuruckpore, including 
the lands in question, to hold to him in perpetuity at the jumma 
as.se$sed in 1789-90, namely, Rs. 65,459 8a. lOip. 
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It is saul that Mr. Dickenson made this report under a n 
take. A mistake of what ? Not of facts, certainly. T'l;.. 
(‘xisteiiee and nature of these Gliaimilhj tenures, the extent 
which they prevailed in this District, and the mode in wli:- j 
they had been dealt with in making the assessment, must, fm?,, 
the circumstances which liave been stated, have been pei.t'e(M t\ 
familiar Ijoth to the Collector and to the Board of Revenue, 

But was he under a mistake of iaw ? That he considin tii 
the Ghalwally lands as not within tlie meaning of the clause In 
(pu’stion is abundantly clear, and if he was mistaken as to tii<' 
intentions of tlie Government who had framed it, a mistake vw, 
deeply affecting their revenues, and reaching to such a grciii 
(\\teut t»f teiritory, must at once have excited the remarks atui 
the renimistrance i)f the Revenue Boai'd ; but they make mo 
objection to his view of the subject, and. accordingly, the graiif 
is made on tlie terms already stated ; the grantee holds undci 
it, and for more than fm1y yeui’s no attempt is made to distuiT 
it. 

^ It would seem to he very difficult, under sucli circumstancf'.s. 
t<j permit any part of the lands so granted to be resumed on ain' 
allegation of mistake, if tliere wer(‘ reason to suppose that any 
mistake had been made. 

Indeed, by Regulation 11 of 1 81b, the East India (xmipan 
formally renounce all claim (m the part of Government, iv 
additional revenue from lands which w'ere ijicluded within the 
limits of estates for wjiieh a Permanent Settlement has })eeii 
crmcludcd, at the period w-heii such Settlement was so con 
eluded, wlietlier on the ph?a. of error or fraud, or any pretext 
whatever, saving, of course, rnrhak e.\pressly excluded from 
the operation of the Bettlcnumt. ' ' 

But their Lordships are far from thinking; that there wais 
any mistake either on tfie jiart of Gic Collector or of the Board 
of Revenue. All the information wliich their Lordships can 
obtain witi) respect to thosi; lands leads to a dilferent conclusion. 

In Mr. Grant's Analysis of the Finances of Bengal, addressed 
to the (h:mrt of Directors, in the year 1780, and printed in the 
Appendix to the Fifth Report of the Belect (.Committee on the 
Adairs of the East India Company, p. 268, the Zemiwlofy of Beei ■ 
i)lu)om is stated to liave been conferred by daffier Khan on an 
Afghan or Patan tribe. for the political purpose of guarding the 
frontiers on the west against the incursions of tlie barbarous 
Hindus of Jharciind, by means of a warlike Mahoinedan peasantry 
entertained UvS a standing militia, with suitable territorial allot > 
ments, under a principal landholder and Air. Grant afterward 
describes the tenure “ as in some respects corresponding with 
the ancient military fiefs of Eiu’ope, inasmuclr as certain lands 
were held LaMiiraj, or exempt, from the paynient of rent,.# 
to be applied solely to the maintenance of tioop.s.’’ 



RAJA LELANUND V. GOVT. OF BENGAL. 235 

There is BO douk fchai i(i<- tomires hare spoketi of are 
teBures, thoiig they are not meutiuiied by tluij; name, 
Beerbliooni iiniriediately adjnins IvhiiriK'lvpore, and in 
17^5 some GimlWailij lands wen* {ransfenefi from Keeibliootn 
ivrthe District; of Bhagulpore in whieii Khuiiielvpore is sitimte, 
;,:ul in 179T lands of the same description were i ransfeneil from 
Biiiiguipore to Beerbhooin. 

fn 1813, a report was made by the (dllector of Bbaguiporc 
t'! the Magistrate of Bcerliiiooin in answxn* to certain incpiirios 
with respect to GhatwaUf/ binds in his DisMict. The Collector 
siates, that the GhaUmlhf lands in Ihs Di^^iricl, arc of four 
kinds : First. The lands aheudy refcrnMl io as graiileri by Mr. 
tijcavland. These he states to have been allotcd in the environs 
of the forests, at the foot of certain moniitains. which he names 
In various Pergiinnahs, and amongst othfi's “ iVrgunnah 
Kankjole, and in some otlier villages of the Khnruckpore estates. 
In certain Glmtivah and watchmen in lieu of srilarics in the 
jMOportion of the nundier of wa-tchincn aftimding the said 
(rhatmh to attend to and guard tin* watch -stations at th^' 
passes, and 1o patrol tlie precincts of the villages, that no rnouin 
taineers might be able to descend fi-om t hose pas.s(\s of the nionn- 
rains to commit night attacks, to invade or assaults, or jilimder 
money or oattky or to create disturbance.’' ITe scimnd class 
the report describes as, The GhfffmJi^ attached to tlie Kliuriick- 
])ore estates, wliu pay a stipulated rate* or icnt for their lands 
and villages, being bound to proti'Ct amj guard tlie Ihgluvavs, 
tsi watch the stations at the jiasses, to prevent dim iirliaiK-es being 
meatod by the inoiiutaineers, thieves, and liighwayimML Tltcv 
liohl their larids in virtue of snnials gi’anted by the Zm^^ttinr of 
Khimickpore, excejit some who lnivi‘ received theirs from the 
former autliorities. ” The report then proceeds to state, That 
v- lien the or Government authority, wishes to ap|ioint 

Ghatmil to guard the fjontier.s of the villages. It is his liuty 
to ascintain the produce of tlie village.s, tin' quant ity of (rhatmlJy 
i‘Vnd.s tlnn'ein, and after deducting a certain rate in the ratio 
'■'f the guards witli the GhutwaJs, in lieu of wages, t() lix a emtam 
o:*nt to be paid by the GIuUkvJs/' 

After mentioning other (leseri]>i;ion of Gi{al>rfrlh/ latids, 
h*' states his opinion, that the Gholmh have no right of inliori- 
tanco or proprietary interest in their lands, hut hold riglit of 
p<«^Bes«ion as long as they perform tlie terms and < un(iitions of 
sxmids. The report then .states, that at: the time of the 
I decennial Settlement, tlie GhnUmh were not tri'afed as inde- 
pendent Tufoo/x/rtrs ; that no Settlement was made witli them, 
'Bit tliat they \y ere included in the Settlement of the Zemindar 
'•i whom their lands were held. 

In 18.16, another report was made bv the Collector of 
‘bhagulpore, ill which it is stated, that the Ghnlmh pay a fixed 
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rent to the Zemindar of Khuruckpore, and continue nndt-r i,is 
control, direction, and aubjectioii, and while the Raja is an.v.vf r 
a])le to the Collector for the rents of the entire District of Ivlnu nrs 
pore. 

Witli respect to the Ghativally tenures in Beerbhoom, if 
stated in a Regulation passed witli respect to them in Ls!j 
(Regulation XXIX of that year), that the class of peiX)!;' 
called Ghatwals, in the District of Beerbhoom, from a pecuii,,i 
tenure, and that every ground exists to believe, that accoiilii,^ 
to the former usages and constitution of the country, tills cla^s 
of persons are entitled to hold their lands, generation after goDr' 
ration, in peipetuity, subject, nevertheless, to tlie payment <>{ 
a fixed an<.l established rent to the Zeinlndar of fhxo’bhooni. jukI 
to the performance of certain duties for tlie maintenance of tin' 
public peace and support of the police. 

31iis description is confined in terms to the Distrita o'i 
Beerbhoom, but in the case of Hnriall v. Jonnrun 8ing{[), which 
occurred in 1837, a question arose as to the natiini of these teniivcs 
gjmerally, the |)oint for decision being, whether they were divi- 
sible on tlie death of a Ghatwal or descended to Ids eldest son. 
One of the Judges states, that these tenures arc very, cominon 
in the Nerbiidda territory for the protection of the Ghals. 
.Anotlier of the Judges seems to consider tliem as Vlmchran 
lands ; and the (Vmrt was of opinion, that the land=i being held 
conditionally on the performance of certain defined duties. 
were not divisible on ^he deatli of the Ghatwal, but dissi'cndi'd 
to the eldest son. 

liaiids of this description could not ])roperly be considered 
as lands of which the Zemindayn had been ])evr)fitted. ]>y the 
(Tovernment to appropriate the produce, to the maintenance 
of Tannah, or police establishment.s. Tliey were lield by 
tenure created long before the East India (Company acquiied 
any dominion over the country, and though the nature and 
extent of the right of the Ghatwah in the village may 

be doubtful, and probably differed in different Distidcts and in 
different families, thei-e clearly was some ancient law or usag<‘ 
by which these lands were appropriated to reward the services 
of Ghatwals ; services which, although they would include the 
performance of duties of police, weiv quite as much in theii' 
origin of a military as a civil character, and would require the 
appointment of a very different class of persons from ordinal) 
police-officers. 

We find accordingly that the office of Ghatwal in tln^' 
Zeminda/n/ frequently held by persons of high rank. 

Before the date of the Regulations, and in 1783, we have 
a letter from the Collector of Bhagulpore to the Raja Kadd 

(1) 6 Sud. Dew. Kep,, 170. 
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\]i, infomiing him that the liaiK^c Surbi.ssureo (who from Ihv 
title must have been a female of higii rank), had been di.sini.ss<>d 
iroin her office of Ghalwal of Jummee Hnmapa, which is situate, 
tlic Kliuruckpore estates by order of the (tovernor-doneral 
in Council, and intimating tluit as the office is in your Higli- 
, ness's gift, Your Highness will, should you deem it necessary 
and proper, appoint a person to thtr office of Gkdmil of the said 
I’crgunuali, to watch day and niglil at the sai<l (IliaL Bliould 
it be advisable, your lliglmcss may retain it under vonr High- 
ness's control informing tlie Court of the ciicumstance. ' ’ Surelv 
Ihc language liere used in speaking of the, GhaimtJ is iittle suited 
to the appointment of a poliee-ofliccu. (t is ratlior t hat, which 
in ancient tiTiies in England miglil ha\c been addressed to a 
Lord of tlie Marclies Avitli rospect to a chieftain luidm* his 
vaders. 

Again, the officers contemplated by the i-esumption (.:laiis(n 
were a class wliom the landowner was in future pro hi l)i ted from 
keeping. Was tliis the case of tlie Gkahrals ^ Why, wo liav(‘ 
a letter from t he Collector of Bhagulpore to the Raja of Kliiu'uek- 
I)ore, on the ist of September, 1808, in which lie ob.sivrves, ' " as 
llio settlement of rent between the watidimen and yourself r(‘sts 
n’itl) you, as also do('s the dismissal and transfei- of the GkiHvaJ.% 
Ac., as usual and customary on your estate, the Magistrate, has 
no o!>jection to the measure *’ (which the Raja had )»ro[)Osed 
t<.) take), ' ‘ nor is tin'. Collector opposed to tlie step " and in the 
reports of the Collectoi’s to wliicli we liav»‘ abeady referred, it 
IS stated, that It is the province of the iiaja to appoint and dismiss 
I he 67a/.G.ett/.s‘ attached to the Khnruckporc e.states; that he 
usually, but not always, makes a report to the (loveriuncnt 
wlien lie does so, ‘‘ that the .settlement rests with him, a,nd lie 
raises or depresses the rent.^’ 

The appointment of Ghatind has b(‘en continued; with tlie 
assent of the (jovernment, up to the [rresent time. 

Cpon this review of the evidence, their Lordships are ol 
opinion, that if any attempt had been made in i 79b to resume 
ihesc lands under tlio Regulation now in question, sucli attempts 
must liavc failed, and that, therefore, t hen;^ can no ground lor 
the claim now set up by the Bengal Covcrninent 

It may be proper to notice tlie proceedings Avhicli iiavo ended 
tn the judgment against wliich the present appeal is brouglit. 

•ft appears tliat on the 29th of November, 183b, the Cov- 
r-rnment in India ordered that if the GhaUmUy lands were of a 
nature to be resumed they be subjected to resumptioD. 

The proceedings to be taken for the purposes of resumption; 
and the Court or tribunal which is to decide the matter, are of a 
qiecial character. 

The Collector of the District, or his Deputv, enters on record, 
'i claim to assess the disputed lands ; notice is given to the owners ; 
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upon tlieir answers, and upon evidence, tlie Collector who j,,,, 
made the claim, or one of liis deputies, decides upon its validir - 
and if either party is dissatisfied, there is an appeal to a Spei j,, ; 
Conimissioner appointed by the Government. 

On the 1st of May, 1838, Mr. Travers, then Special Oepnu 
Collector of tlic Districts of Bhagulpore and Monghyr, cntoivti 
the following claim on the part of the Government ag<iia>! 
Toofany Sing, 67/af'<ca?, who was in possession of tlie dispni f il 
lands in this ease : 

' " Claim to assess 755 bighas of (rVn/la’u^ lands, situate i in 
Ghat Foujdar Tuppa Dliumsacen. As it appears from an e\;i 
mination of the Ghatwalhj books, furnished by the MagistiaU; 
of this District, for the year 1819, C. E., that the lands in dispute 
have been appropriated rent-free by the said defendant, , 
belonging to the said Ghaiuydhf, and as it^ is necessary luuh-i 
Regulation II of 1819, C. E., and Regulation III of 1828, C. E.. 
to inquire into th(‘. legality or otherwise of the deeds of gran:, 
it is, therefore, ordered, t])at this case l)e numbered and placiui 
upon the file of the Court, and that notice be served upon f lu 
dmendant.’^ 

It docs not very distinetly appear frotu tliis statement of tiji' 
(daim, upon wliat grounds it was intended tQ be rested, but wt* 
collect that it W'US thought that these lands w’ere not included in 
the estate of Kliunickpore ; that they belonged to the Gkif md : 
and that as no Settlement had be.en made witli him, they wei; 
still the subject of settlement, or, in other words, of assessment. 

The matter tlieji came upon some interlocutory pi'oceediiig^ 
before Mr. Alexander, described as Officiating Special Deputy 
Collector of the Districts of Bhagulpore and Mongliyi*, and on 
the lOtli of November, 1838, lie made a minute in part in these 
terms It is consequently decided that these lands were con- 
ditionally granted ; but, the officei's do not perform those 
conditions ; and, secondly, the (rovernment liave no need of tlieir 
services ; besides wliich, it is evident that the said lands have 
not undergone any settlement up to the present time, for the 
settlement was effected in 1197, F. E., while the said lands were 
set apart in 1181, F. E. ; and notwithstanding that 2 annas per 
bigha used to be paid to the Zc'/mndar for certain lands, yet, as 
that cannot be considered rent, but a simple fee, in acknowledg' 
ment of the right of the Zemindar, the said lands are consi‘- 
quently of a nature to be resumed.” It was then ordered- 
‘ ' that the defendant produce any document in his possession 
invalidating the above-mentioned circumstances within a week, 
otherwise judgment would go in favour of Government, withom 
any plea in opposition being taken into consideration.” 

The Raja qf Khuruckpore was apparently supposed to have 
nothing to do with the question ; he was not made a party to tin' 
proceedings, nor served with notice of tbem ; but on the 27th 
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November, 1838, lie presented a pi^titmii, atatins' tlnit he was jgcc 
(lie owner of the land, and that Toofany Siiiy lield'muiei- „ lea,; 

[lom him. , Raja 

The original defendant put in lii.s answer, statins, that lie Lclanund 
aiid his ancestors for .several generations liad held tiie.se lands Bahadoor 
,i!, a r«nf' of 2 annas per bigha from the Raja of Khiiruekpoje. e. 

,ind that lands, including thirty-six original villages, heside The 

others .silbsequentlv added, were iield l.v the siime leimre of the 

Kaja. ■ ' ■ ' of Bengal. 

A g.rPHt (leal of ovid<‘iTco wa.s into : munv imjuirips 
wf^re ordered, in tlie result of wiiielu it distinctly it|ipe:{t(‘(L tIuU 
the.se,lands were part, of tlic c.state of Kliui'iickfiore, and haij hecn 
included in the Settioinent for that estate ; and, accnrdin^lv, on 
tlie l)th of December, 18^)8, I\[r. Alexander pidnoiinced a Vleci- 
^;ion founded on tliose ju'uofs, in whieli lie (i(‘clar('d r.iuit tlx' 
lands were of the nature of (Imckmin lands ; tliat they were net 
of a nature to be resurmjd ; and lie ordennl tlie claim of ('{o\’ern- 
numt to be dismissed. 

.Like decrees were at the same tilin' prmumnci'd by Mr. 

.Alexander in the ten other suits. , 

Not long after these judgments wcj’e pr<uioiinceri, judgments 
to which no objection can be mad(\ e.Kcept that tlnn- ouglit to 
have awarded costs of suit to those who had resisted the claims 
made against them, Mr. Alexander, unfortunately for all jiai ries, 
altered his opinion, and thought that although the suits miglii 
not be maintainable, on the grounds originally taken, th.e\’ might 
be supported under clause 4, section 8, of Kcgulation 1 of 171), 8, 
and he applied for permission to review his judgment. 

The form of proceeding did not allow this to {,»(' done ; am! 
on the 31st of December, 1839, the (lovernment appealed to tlu' 

8pecial Commissioner.s, bringing forward the eiaus'' just men- 
tioned, and also insisting that the lands woi'c not inclmh'd in 
ihe Bettlement of the Kliuruckjiorf' e.state. 

Before his appeal was heard, the interest of Maharaja 
Hefunut Ali Khan, the original opponent of thcGovernment, iiad 
been assigned to the father of the present appellant, and he was 
admitted a respondent to the appeal of the (lovcrmiuvnl. 

.During the course of these proceedings, the same (piestion 
had been raised by the Government with respect to other 
lands in other Fergunnahs (>{ thi.s y^cr/c.onkry ; and 
on the 2kh of May, 1838, Mr. Travers, in some of these suits, 
decided in conformity with Mr. Alexander's decision, and dis- 
missed the claim of the Goverinuent, and, it is .said, that these 
decisions were confirmed by tlie ^Special (,'ommissioner on appeal. 

Other suits, on the other hand, of the same description, 
before Mr. Alexander, wlio decided them, not in conformity 
‘vith Ms first determination, but according to the view which 
he had aabsequently taken . 
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On tiie 21st of May, 1841, the appeal in fclie preseiii; 
came before Mr. Elliott, Special Commissioner, who revt r,..] 
the decision of Mr. Alexander, stating as the ground of his 
ment, that it was evident that the Ghutwalbj lands in dis[«i)i(. 
in this case, as well as in the other Ghatwally suits, were distn, ,{. 
and separate from the Settlement made by the Govermm nL 
He established, tiierefore, the claim of tlie Government, filial 
ordered that .all the costs of the suit should be borne by the l]i( n 
respondents. 

The concurrence of another Special Commissioner wirs 
necessary to give effect to this decision (lb and on the 27tli of 
December, 1842, the case came before Mr. D’Oyley. 

Mr. D'Oyley differed from Mr. Elliott, and the. case was, 
therefore, r(mntted to Mi*. Moore, Special Commissioner for 
Calcutta and Moorshedabad. 

That gentleman directed an inquiry to be made of iho 
Secretary of the Sudder Board, for the purpose of ascertaining 
whether the GhahvexUy lands had been excepted from the Settle- 
ment of the Khuruckpore estates or not ; and finding that they 
had not been so excepted, he concurred in the opinion, of Mr. 
D’Oyley, and ordered that the apjieal of the Government in 
this, and the other ten suits of tlie same nature, should he 
dismissed. 

The Govei’nment was still dissatisfied, and on the 19th of 
September, 1843, they applied for a review of tlie judgment. 

The ease came again, on several occasions, before Mr. Moon-, 
who directed many more inquiries, the result of which, in tlu’ 
opinion of their Lordships, was to confirm the decision at wliicli 
he had already arrived. Mr. Moore, however, considered that his 
former judgment was erroneous, and on the Otli of July, 1844. he 
reversed it. On tlie 9th of September of the same year, the 
case came before Mr. Gordon, a Judge of the Sudder Court, 
vested with the powers of a Special Commissioner, under the 
orders of Government, who expressed his concurrence in that 
decision ; and, at last, on the 27t]i of J une, 1845, a final judgment 
in favour of the Government was pronounced by those gentlemen, 
resting their decision, as we nnclerstand it, on the ground that 
tiiese lands were, in reality, lands granted for police establish' 
ments, and were to be considered as provided for in clause 4., 
.section 8, Regulation I of 1793. 

From that decision the present appeal is brought to Her 
Majesty in Council, and it is scarcely necessary to say, that Their 
Lordsliips must humbly I’eport to Her Majesty their opinion 
that the decision complained of ought to be reversed. They 
have already sufficiently explained the reasons for their opinion, 
namely, that these lands are not properly within the meaniHii' 


{\) See Bea. Reg. Ill of 1828, sec. 4, cl. 
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of [he clause relied on by the resjjondent, that they were apart 
of the Zemindary of Kliuruckpore, and were included in the 
^loidiement for^ that Zemindary y and covered by the jumma 

assessed upon it. 

If any case should occur in which lands of Gkatwally tenure, 
though not, in their Lordships^ opinion, properly failing within 
the meaning of the Begulation, have nevertiieiess been dealt 
with as such, and have not been included in the Settlement of 
1793, such case ■will have to be decided upon its own circum- 
stances, and will not be governed by their Lordshipsb present 
decision. 

With respect to the costs of the proceedings which liavc 
taken place, their Lordships do not doubt that the Bengal 
Government, in bringing forward this claim, have acted under 
a sense of public duty, but it is an attempt to disturb, upon 
insufficient grounds, a Settlement wliich subsisted without dis- 
pute for above forty years, during all which time the right to 
disturb it, if it exists at all, existed with as mud) force as when 
the proceedings were instituted. The claim has been persisted 
in after several decisions against the Government by their own' 
officers acting as Judges ; the decree in their favour has been 
finally obtained tipon grounds different from those on which it 
was originally sought, and the appellant has been exposed to a 
long and most expensive litigation. Under these circumstanceB , 
their Lordships think that they should do but imperfect justice, 
if* they did not humbly recommend to Her Majesty tliat the 
respondent should be ordered to repay to* the appellant all the 
costs which they have received from him unde)* orders of the 
Judges below, and should also be ordered to pay to him the costs 
which he has himself incurred in these proceedings, including 
the costs of the present appeal. 
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THE COLLECTOR OF EAST BURDWAN.’^ 

' [Rejtorted in 10 Moo. I. A., 16 ; 1 If. i?., P* C\, 26 ; 

2 P. a J., 54.] 

Judgment was delivered by 

The Right Hon. Ijord Kingjsdown. — The question in tbi? 
case relates to a small quantity” of land, consisting of niiieteeji 
bighas and some cottahs, in the Talook of Gobindopore. Tliis 
*Talook originally formed part of the great Zamindary oi Burdwnii 
and previously to its purchase by the appellant it had been 
granted in Putnee by one of the Rajahs of Burdwan. In tlio 
year 1852 it was put up to sale by the Collector of the Zillah of 
East Burdwan, under the provisions of Ben. Reg. VnioflSllt 
in order to realize the amount of arrears of rent due from tlic 
ihm Putneedar, The appellant became the purchaser, and 
entered into the receipt of the rents and profits of the MooL 
and it must be assumed that, as Puineedm\ he became entitled 
to the same rights in the subject-matter of the suit which were 
enjoyed by the Zemindar. 

At this time the lands now in dispute were in the possession 
of a person named Ahmed Buksh, who paid no rent for them 
either to the Government or to the TalooMar^ but, instead of 
rent, performed certain services. What was the nature of those 
services is one of matters now in question. Another is, what 
the character of the lands thus held by those services ; arc thc\ 
legally appropriated for the performance of these services, or ai> 
they lands which are the free and absolute property of th< 
TalooMar, and which he is at liberty to resume and dispose of 
as he may think fit, either dispensing altogether with the service 
or providing from other sources for -'the performance of thes 
services if he be under any obligation to secure their perfoi 
mance? 

Present Members of the J udicial Conmittee . -^The Bight B 0 
Lord Kinosdowk, the Right Hon. the Lord Justice Knight Bruce, ai 
the Eight Hon. the Lord Justice Turner. 

Asmsors .--The Right Hon. Sm Lawrence PeelJ and theiRig! 
Hon« Sir Jambs W Colvide, 
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0)) the nth of January, ]m, the plaint in the present smu 
^ vas iiled* the Collector of .hast ihnxlwan, as represent] rif,'' >-v— 
iJii/ Government, was made a defendant. The plaint insisted J^JyJ^ishea 
diat the lands in question were part of tlie Ta/ook : that the lands 
vvcre what are called ^ J/«7 Simmjamef ’ ’ or ' ‘ (iram Surunjamec ' ’ The Codector 
held for the performance of services personal to the ZmMar, oi East 
mi for Idle protection of his property : that Ahmed Briksh liad Burdwaa 
ecased to perform any Ze^rimdary serviees : and lliat tho plaintifT 
had appointed another person to perform such services, and wxis 
1 ‘ntitled to resume possession of tlie lands. 

On the 9th of January, 1851), tln^ Col!e(;tor of, Id-ist; Burdwan 
filed his answer, and lie thereby insisted, that the laud in 
vjuestion ivas not Mdl Sunmjcmiee (service land for takin.a- caie 
of the Mdl ov ZeMindars property), but Chackeran land for the 
performance of Police or Chorokeedary duties ; t liat tlie land 
heing Clwrvkeedary Chackeran land, the Zemindar has no jiowxn 
to interfere with the property as long as the Policemen carry oni; 
their various dutie.'Sd’ 

The main issue raised between the parties, tiierefore, was as 
to the nature of the tenure on wdiicli tlie land was Jield : tin' 

<'()ntention on the part of the appellant being that they were of 
one description, and subject to the performance of no ( loverjiment 
services, and the contention of the respondent that they w'ore of 
another description and subject to tlie performance of no servic<‘H 
to the Zemindar. Shortly before the Coll(>.ctor put in Ids answer, 
the Foujdary Court of Bast Burdwan liad ,,is.sinul an order that 
a Penvcinnahhe sent to all the Darogahs of this jurisdiction, tliat 
the Ghowkeedars under their control be instructed not to attend 
to Zemindary duties.” 

It appeal^s that these Zemdndars were entrusted,, previously 
to the British possession of India, as well wdth the dtdence of tlui 
'rerritory against foreign enemies, as witli the administration of 
law and the maintenance of peace and order wdtliin their district ; 
that for this purpose they were accustomed to employ not only 
armed retainers to guard against hostile inroads, but also a large 
force of Tanmhdars, or a general Police force, and other officers 
in great numbers, under the name of Chotvkeedars, Fykes, and 
other descriptions, as well for the maintenance of order in parti- 
‘Milar villages and districts as for the protection of llic property 
of the the collection of his revenue, and otJier services 

personal to the Zmm Jar. 

AH these different officers were at that time the servants 
of the Zem^indar, appointed by him and removable by him, and 
they were remunerated in many cases by the enjoyment of 
land-rent free or at a low^ rent in consideration of their 
services. . ' , 

The lands so enj oyed w ere called Chackeran or serv ice lands , 

These lauds were of great extent in Bengal at the time of the 



2U 


APPENDIX. 


I 1864. Decennial Setticinentj and the effect of that Settlement 
I divide tbeminto two classes :— 

^ Mookerjee TamiaJidarj/ lands, winch, bj Ben. Beg. I of 

V. ^ sec. 8, cl 4, were made xesumabk by the Government ; 
TheCoifector (5f)yei^nnient taking upon itself the maintenance of the g(- 
Buf^an relieving the Zemindar from that expense. 


Second. All other Chockeran lands, whiqli, by Ben, I 
yin of 1793, sec. 41, were, whether held by public ofliccrs 
private servants, in lieu of wages, to be annexed to the Malguz 
lands, and declared responsible for the public revenue asses 
on tile Zemindars' independent Talooks or other estates, 
which they were included in common with all other Malgim 
lands therein. 


It is clear upon the evidence, and in fact was not disputed 
at idle Bar, that the lands in question arc CJiackmm lands of Hie 
second class, and it follows that, if resumable at all, they are 
resumable by the appellant : and secondly, that if the services 
on which they are held are Police services^ at all, they are tlic 
services of Chowkeedars or village watchmen. 

• 'Ihe Zemindar liad an interest in the performance of the 
duties of the village watchmen, inasmuch as they protected 
his property ; but the public also had a great interest in their 
maintenance, and in the peace and good ordei: ■which they were 
employed to preserve, and the Government, as represeutiiyi 
the public, Reserved therefore a strict control over them. 

Accordingly, various Kegulatioiis were passed for the pur- 
pose of enabling the Gbvernment to effect this object. Eegisters 
were required to be kept of tlie different persons filling these 
offices in each Zemmdary, with a .statement of the funds allotted 
for their support. The officers themselves were made subject to 
the orders of the Darogah, or Superintendent of the Police of 
the District. Tlie Zemindar was required to remove them or 
complaint of their misconduct by the Darogah, and, finally, 
they were made removable by the Magistrate on sufficient cause. 
But we can find nothing in these Regulations wffiich takes from 
the Zemindar the right of nomination of these officers, or whicl 
deprives him of the power of himself removing them and ap 
pointing other fit persons in their stead, and nothing whicl 
deprives him of the right of requiring from the Chowhe^ar sue) 
services as he w^as bound by law or usage to render to tk 
Zemindar. It might well happen that, either by long usag 
or by the original contract, wffien the lands were granted, th 
village watchman might become liable, in addition to his Polic 
duties, to the performance of other services personal to tb 
Zemindar, as the collection of his revenue and the like. Indeei 
the rules laid down for the Decennial Settlement appear to iis t 
recognize the interests both of the Zemindars and the public i 
lands of this description. They were not to be, included in t! 
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Mokuzciry lanxls for the purpose of inoronsinj^ t^iejamna, hQiM\wv 
tlie Zemin<Iars had not tlie full beuelit of tliem ; but tliev worr- 
it, be included in the Malguzary lands for the purpose of secui'bic 
ihe assessment, beciuise in the event of a sale upon default of 
iwj, vniciit of the asse>ss 2 nejit, it wouhl he iwpnvtiiut that thov 
should be transferred to the purchasers umJer the Onvernmeiit 
with whfixn the appointnient of the person whose duty would 
in part be to attend to public interests wuuid vest . 

' Such being in our opinion tlje general law, let us look at 
the facts of this particular case. It is found ])v tiie Zillah 
Judgc(l) that th(i duties perforjiied by the |>ersi.us in jiosses- 
sion of these lands, both before and since tlic [Jeciuinial St'lt le- 
nient., ha\^e been partly Police and parliy Zemimhmi, as 
follows \--7jeMmdary : First (personal to the. Zimimiar). Te 
collect or enforce collection of rents ; to guard Mofiissil treasu- 
ries, and perhaps to escort Mofnssil treasures. 8(M::otid (cone 
mon to the village cominunity). T’o ket.‘|:> wat(di at niglit, and 
to secure the harvests. Police : To niainlain tin' p('ace ; to 
apprehend offenders under the oidei’s of tlie T(mnahilar ; to. 
r(!port criminal occurrences ; to convey public money to the 
Sadder Treasury (this duty luis ceased simn tlie Decennial 

Settlement); to serv(3 as guides to travellers. The J luigy adds : 

I may add that it is notorious, and in my certain knowhuhne 
tliat most of these duties arc at this time perfonned by the 
village 'W’^atchmeii in Burdwan.^' 

From this finding their ia;>rdships see* no reason to dissent. 

But it may well be that although these lauds hu ve b(M>n held 
by the predecessors of the defendant, Ahined Buksh, and were 
held by liim as Chowheedar, liable to perform siu viccs to the 
public as well as to the Zemindar, yet that tlu're lias beon n(> 
legal appropriation of the land for tliat purfjose, and that the 
appellant may be entitled to recover tlie land, though Ijc ma}' 
bo under an obligation to provide for the ])ei-f<))'jnance of sneb 
services as a Ohoivkeedar is liable to perform for the public. 

The evidence appears to stand thus : — 

At tlie time of the Decennial Settlement, though tlu'sc lands 
'vvere included in the Zemmlary, their annual vahm d()es not 
!'eem to have been taken into account, in fixing the jawmu. 
h’his is consistent at least with the lyypothesis tljat they were 
fben appropriated to the payment of some officers whom il would 
I'C necessary for the ZeMindar, cither for his own or for the 
public interest, to maintain. We find tliat in 1«S13, the parti- 
'Hlar lands in question were in this Talooh held by Srisbteedux, 
'V ho is described as TannaMar, and they appear ever since to 
have been hekl by persons succeeding him in the same character. 
They were not held as Tanmhdary lands in the strict sense of 

(1)10 Moo. L A., p. 28. 
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tile exprossioii'-’lands of that; description liael already 

Governmentr-but as Clmvkmlary lands'; l;,,;,i^ 
Mookeriw appropriated to the maintenance of an officer who perfour = 
it i». and was liable to peidoimiy duties as a village watchmaiL y e.. 
:he Collector think that tliese circunistances are sufficient* to warrarifc t|ie 
Barman question were at the time of: iiu* 

Decennial. Settlement appropriated, and still are liable, to thf 
maintenance of such an officer, and that tlie Talookdar jia^^ mo 
right to take possession of them for his own purposes, and iKild 
them, discharged of the obligation to which they are subject. 

On the other hand, it is established by the evidence that ilu; 
ChaU^keedars in this district have always been accustonicd to 
perform services, personally to the Zemindar as w(‘ll as to liit' 
.Police, This is distinctly stated to be the fact by Mr. Skipwit i,. 
the officiating Collector in . 1837 , and by the Judge of the Z/Ukh 
Court in the present case, and it is admitted by the Go\'er:nino.t]t. 
We think, therefore, the order of the Foujdartj Coiut in 
Decembei; 1855 , forbidding the per;formance of Ze7mndarif 
*5ervices by the Chotvkei^.dar, was without any warrant in law. 

Cases of this descripiton must, as it seems to us, depend 
mairil)', if not Avholly, for their decision upon the question, what 
vvas the tenure or character of the lands at the time of the 
Decennial Settlement, and how they were dealt with in that 
settlement. 

In this case, tlie result, in our opinion, is, that both parties 
liave insisted on more than they were entitled to. One side 
has contended that the holder of these lands is liable to the 
performance of none but Zemmlary duties ; the other, that he 
is liable to the performance of none but Police duties. 

Under these circumstances, avc feel considerable difficult}' 
as to the course whicli avc ought to take. .If we advise the affit.' 
mance of the judgment, we may seem to countenance the ()|)ini<.)ti 
that the Government has the right to take possession of these 
lands, and to appoint a person to perform, as CFo'whcdnr, 
general Police duties, to the exclusion of duties to tlm Talool 
and the Talookdar ; and this is very far from being our opinion. 

On the other hand, we think that we cannot advise tlie 
reversal of the judgment, having :regard to the form of the 
pleadings, without maintaining the position assumed by tiic 
. appellant, that these are Giwn lands, not liable to 

the performance of any but personal services to the appellants ; 
and from this opinion also we dissent* 

The state of the pleadings prevents us from reaching 
real merits of the case. It is not for us to say how these merits 
may best be reached. It may be that the appellant bavmg 
appointed a fit person to discharge the duties of village watc tv 
man, and to perform the duties 'personal to himself^ 
entitled to recover the. land for the purpose of its b<?ing lv:o 
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, the person so appointed, or it may be that the per.soii ig5^. 

pointed may himself be entitled to recover the land. On these 
’^-ots wo give no opinion, ihit on the whole, having regard 
[o tiie appellant being plaintitf in the suit, and having failed to 
'(■iho out the c^se which he set up, we think that we shall best The Collector 
|[;ij(iiiarge our duty by humbh' advising Her Majesty to affirm East 
the judgment complained of, but without giving any costs, and Burdwan. 
to declare that the lands in question are to be considered as 
ippropriated to the maintenance of a Chowkeedar or village 
watchman in this Talook, and that the right of appointing such 
officer belongs to the Talookdar, and that such officer is liable 
to the performance of such services to the Talookdar as, by 
usage ill the Zeinindanj of Burdwan, Choivkeedars have been 
vcciistomed to render to the Zemindar, and to declare that the 
affirmance of the judgment is to be without prejudice to any 
(if any) other suit which the appellant may think fit to institute 
in respect to the matters in dispute in this cause. 



LOPEZ 


J^y tj. 

MUDDUN MOHUN THAKOOK.* 

[Besotted in 13 Moo. /. A., 467 ; 5 I. JS., 521 ; 14 F, R, P. C.. 
11; 2 p.o,j,:mL] 

Their Lordsliips’ judgment was pronounced by 
The Eight Hon. the Lord Justice James. — The plaijitiil 
in this case Felix Lopez, was the proprietor of a very considerabip 
estate, a mouzvih, on the banks of the Ganges. By the year ISif.i, 
by reason of the continued encroachment of that river, it was 
wholly submerged, and it was, to adopt an expression used in 
this class of cases in India, dihiviated ' * ; that is, the surface 
soil, the culturable soil, Avas wholly washed away. After tlic 
lapse of some years, and after one temporary recession and rc 
encroachment which has occurred in the interval, the water has 
ultimately retired, and the land, having ])een for some time in 
a state described as admitting of only tmnporary cultivation 
by hand sowing, has become liard and firm soil, capable of being 
cultivated in the usual manner. The plaintiff says, This was 
my property. The Ganges, Avhich swallowed it, has again 
yielded it up, and I claim my property, which, having been 
buried and lost to sight, has again re-appeared.*’ 

The rule of the English law applicable to this case, is thus 
expressed in a work of great authority. Hale, de Jure Maris, 
p. 15 : — “ If a subject hath land adjoining the sea, and the 
violence of the sea swallow it up, but so that yet there be reason- 
able marks to continue the notice of it ; or though the ma rks 
bo defaced, yet if by situation and extent of quantity ami 
bounding upon the firm land, the same can be known, or it be 
by art or industry regained, the subject doth not lose his pro 
perty.” “ If the mark remain or continue, or the extent cun 
reasonably be certain, the case is clear. ’ ’ And in another place 
p. 17, he says : ‘ ‘ But if it be freely left again by the reflux and 
recess of the sea, the owner may have his land as before, if he 


* Presewi .—Members of the Jwtiict’fflr Committee.— The Bight Hon. 
Sir Jambs Wiojam Colvilb, the Bight Hon. Sib Joseph Napier, Baht. 
and the Right Hoh. the Lord Justice James. 

Hsfiemr The Bight Hon. Sir Laavbence Peel. 
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oiak6 out where and what it was; for he caiiuot lose his 
^rowi’iety of the soiUltkough it for a time becomes part of the 
iea. and within the Admirars jurisdiction while it so continues ' 
This principle is one not merely of English law, not a priii- 
ciple peculiar to any system of Municipal law, but it is a pritc 
founded in universal law and justice ; that is to say/ that 
whoever has land, wlieiever it is, wljutever may fie the accident 
to which it has been exposed, whether it be a \ inov-ard which 
covered by lava or ashes from a volcano, or a ikh] covered by 
the sea or by a river, the ground, the site, the property remairis 
ii\ (lie original owner. 

There is, however, pother principle recognized in tlie En-glisli 
law, derived from the Civil law, which is this, that wliere there 
is an acquisition of land from the sea or a river hv graduah 
.slow and imperceptible means, tliere, from the supposed neces* 
sity of the case, and the difficulty of having to determine, year 
hy year, to whom an inch, or a foot, or a yard Ijelongs, tlie 
accretion by alluvion is held to belong to the owner of tlie ad- 
joining land, -Kex v. Lord Yarborou(jlu{[) Ami the converse ol. 
that rule was, in the year 1839, field by the English Courts 
to apply to,. tlie case of a similar wearing away of the banks of a 
navigable river, so that there the owiicj* of ilie livcr gained 
from the land in the same way as the owner of the land liad in 
the former case gained, from the Sea \In re The Hull v. SeJhy 
Railway{2)]. To what extent that rule would be, carried in 
fids country, if tliere "were existing certaim means of, identifying 
the original bouncks of the property, by landmark, s, by maps, 
or by a mine under tlie sea, or other means of that kind, has 
uever been judicially determined. 

This principle of law, so far as relates to accretion, has, to 
soinc extent, been made part of the positive written law of India, 
and it is on the operation of ,sucli positive written law ti.i;di tlic 
defendants’ case is based. This law i.s to be found in tlie Regu- 
lation XI. pf 1825, a. Regulation for declaring the rules to be 
observed on the determining of claims to^ands gained liy aiiu- 
vioji, or by the dereliction of a river, or the sea. Tliere is a 
K'(dtal in that Regulation, as to disputes wliicli had ai'isen with 
regard to such claims, and the necessity of Inrving some derMiite 
I’nle laid down with regard to several matters, only one ol whicli 
material or relevant to the present case ; and that is the case, 
provided for by the 4th section of the Regulation. By ch I 
^4' that section it is provided that, “ when land may be gained 
l>y gradual accession, whether from tlie recess of a river or 
the sea, it shall be considered an increment to the tenure 
the person to whose land or estate it is thus annexed, 

(1) 2 Bligh., N.E.., 147. (2) 5 Mee. & Weh, 327. 
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wliether sucb land or estate be held immediately 
Lopez Government/' or from any intermediate landowner. ,Ai;d til/ 
^ defendants’ contention is that the plaintiff’s land havin-^ 

wholly submerged, so as to make their (the defendantn } 1^/ 
Thakoor. the river boundary, the subsequeiit recession of the riv.-;j Ij/ 
caused a gradual accession to their land, and an inereiiu rit by 
annexation to their estate, notwithstanding, that the iiiDij |j.{j 
iieen re-formed on tbe ascertainable and ascertained site oi r/ 
plaintilFs rtmizaJi, 

It is to be observed, however, that that clause refers siniply 
to cases of gain, of acquisition by means of gradual accesAoii. 
There are no wu)rds which imply the confiscation or destructiui} 
of any private person's properly whatever. If a Kegulation 
to be construed as taking away anybody’s property, that inten- 
tion to take away ought to be expressed in very plain words, (u- 
be made out by very plain and necessary implication. The piaifi- 
t iff here says : I had the property, Jt was my property 

before it was covered by the Ganges. It remained rny property 
pfter it was submerged by the Ganges. There was nothing in 
that state of things that took it from me and gave it to the Gov- 
ernment. When it emerged there was nothing that took it from 
me and gave it to any other person.” And in answer to siicli 
a claim it would certainly seem that something more than mere 
reference to tlie acquisition of land by increment, by alluvion, 
or by what other term may be used, would be required in order 
t o enable the owner of one property to take property which had 
been legally vested in anotlier. 

In trutb, when the whole words are looked at, not merely of. 
that clause, but of the whole Kegulation, it is quite obvious that 
what the then Legislative authority was dealing with, was the 
gain which an individual proprietor might make in this way 
from that which was part of the jmblic territory, the public 
domain not usable in the ordinary sense, that is to say, the m 
belonging to the State, a public river belonging to the State ; this 
was a gift to an individual whose estate lay upon the river (u: 
lay upon the sea, a gift to him of that which, by accretion, be- 
came valuable and usable out of that which wa>s in a state of 
nature neither valuable nor usable. 

And on the very words of the section itself, if the ownersliip 
of the submerged site remained as it was (and there seen)-« 
nothing to take it away), it is difficult to see why a deposit of 
alluvion directly upon it is not at least as much an accretion and 
annexation vertically to the site as it would be an accretion and 
annexation longitudinally to the river frontage of the adjoining 
property. 

If we had then to consider the question for the first time, v c 
should have come to the conclusion that the 4th section did not 
govern the case, and that the question would have tq be detei' 
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by the genml principles of Equity, to which all cases 
in terniiJ provided for are referred by the 15th section. Those 
priiicipies would not give the plaintiff’s property to the defeiid* 
■•nt. But the question is nob raised for the ‘first, time. The 
very point came for consideration in India before a Court com- 
prising Sir Barnes Peacock, Mr. Justice Bayley, and Mr. Justice 
Kemp ; and after full consideration, it was decided that lands 
^vashed away and afterwards re-formed on an old site, which 
,:ordd be clearly recognized, are not lauds gained within the 
fiieaning of section 4, Regulation XI of IB25, viz., ihey do not 
|)ecoiuo the property of the adjoining owner, but remain tfu? 
property of the original owner. 

And the same point arose in a case in this Court of Mimimtal 
ImmBandi v. Hurgovind Ghose.{i) It is tlicre said;- The 
whole of the District adjoining the land rn dispute, as well as 
t jiat land itself, is fiat, and very liable to be covered or wasshed 
a, way by the waters of the Ganges, which ri ver frequently changes 
its channel. The land in dispute was inundated about the year 
1787 ; it remained covered with water till about 1.801, and then 
became partly dry, until, in the year 1814, it was again inundated. 
After this period it once again re-a])pearcd above the surface of 
the water, and, by the year 1820, it became very valuable land/' 
That is a state of things very singularly like wiiat has occurred 
in this case. 

In that case it was held as follows : The question then 

IS to whom did this land belong before the iiiundatum 1 
Whoever was the owner then remained the owner while it was 
covered with water, and after it became dry/ ’ 

This authority appears to their Lordships conclusive in tln^ 
present case. 

In a subsequent case, however, KaUeemmiee Dossee v. Ranee 
Monmokinee Dahee{2), it •was held by a Court comprising 
•liistices Trevor, Lock, Bay ley and Morgan, that all gradual 
accessions from the recess of a river or the sea arc an increment 
to the estate to which they are annexed without regard to tlu* 
dte of the increment, and a distinction was taken between 
two cases ; and it seems to liave been considered that the former 
t^iise did not apply to any case where the property was to be 
considered as wholly lost and ab.sorbed, and no part of the surface 
remained capable of identification ; where there was a complete 
|bluviation of the usable land, and nothing but a useless site 
b-ft at the bottom of the river. Their Lordships, however, are 
anable to assent to any such distinction between surbice and 
Nite. The site is the property, and the law knows no difference 
between a site covered by water and a site covered by crops, 
provided the ownership of the site he avseertained. 

(1) illoO. L A., 403 V I P. a J., 371. (2) (1805) 3 W. R., 51. 
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1870. Their Lordships, however, desire it to be understood ti,„t 

Lwz that property absorbed by a sea or a river ^ 

. V. under ail circumstances, and after any lapse of time, to iu. 
Muddun recovered by the old owner. It may well be that it may l.-i , 

Mohun been so completely abandoned as to merge again, like any otbv i 

Thakoor. dej'elict land, into the public domain, as part of the sea or ii\os 
of the State, and so liable to the written law as to accretion arid 
annexation. 

But in this case not only did the parties themselves tako 
the proper, prudent and honest means of preventing the necessn \ 
of any dispute arising by interchanging the Tamhmdee wliicli 
has been put in evidence, but the plaintilf, as between him '■ind 
the State, did also take the most effectual means in his ):>o\voi 
(having the description and measurement of the submerged 
mouzah recorded, and continuing to pay rent for it) to prevetii 
the possibility of any (juestion of dereliction or abandonmeiii 
being raised against him. Their Lordships are, therefoKj, t)i 
opinion that the property jiow l)eing capable of identificaiioi, 
by means of tliat Tamhundee and otherwise, the property having 
l)cen the property of the plaintiil when it was submerged, never 
having been abandoned or derelict, liaving now emerged fj’oin 
the Ganges, is still his property ; and lihey will, therefore, reconi- 
mend to Her Majesty to reverse the decision of the Court from 
which the appeal has come, to affirm the decision of thePrineipu! 
ladder Ameen, and that the cost of the litigation both below 
and lierc should be given to the appellant, the plaintiff. 



HURRYHIJE MOOKHOPADirYA 


MADUE CHUNDER BABOO.^^ 


NOBOKISHTO MOOKEBJEE 

V. 

KOYLASH OHANDRO BHUmCHARJEE. 

{Reported in H Moo. LA., 152; 2 P. 0. 713; 20 W. U,, 
459 ; 8 11 L R., SOO.] 

The Eight Hon, Sik James \Yilltam C(h.v)le. This appeal; 
firnl that of IJiirryhiir Mookhopadhya v. Maduh Ckunder Baboo, 
were lately argued ex parte before this Conimittee. The principal 
questiou involved in them is common to botli, bid: iriasmucli 
as in each some subordinate point peculiar to it was also i‘a,ised, 
(lieir Lordships will deal witli them sepaI•atei^^ Tlu^y propose 
to take first the appeal of Nobokislito, tlmugli the last argued, 
because that record contains a judgment pronounced on the 
27th of March, 1865, in a third case, No. 268 of 1864,(1) wherein 
the, High Court stated fully the grounds upon which the ruling, 
impugned by both these appeals, is founded. 

This suit was instituted by the appellant as a Durpuineedar. 
Its object was to obtain a declaration that certain lands wlvich 
tlie respondents claimed to hold as Lakhiraj land wei e so lield by 
ti'ein under an invalid title ; that they were the mol lands of the 
appellant, liable, as such, to pay rent to him, and to have them 
assessed accordingly. The suit was origiiuilly brought before 
the Collector, but under the provisions of an Act of the Bengal 
i-oimcil, No. YII of 1862, was afterwards transferred to the Prin- 
cipal Sadder Ameen of Zillah Hooghly. Jdie plaint expressly 
"Stated, that the suit was brought under tlie 1st clause of section 
riO of Regulation II of 1819. Their Lordships need not consider 
particularly the provisions of that enactment. It is only 
material to observe, that in suits brought under it by a Zemindar, 

* jPmeni .'—Members of the Conmnttne.—Thii Right Hon. 

8ni James WmtiAM Colvile, the Right IIoii. the hoRO Justice James, 
Uid the Right Hon. the Loei) Justice Mecltsh. 

The Right Hon. Sir LAWRBiJCB Peru 

(1) Khelat Chunder dhose v. Poornochinder, 2 W. R. -'58. 
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or one to whom tlie Zemimkrs inghts have been transferred, t ho 
whole burthen of proving the nature and commencement (,f hi, 
title was understood to be thrown upon the defendant, ; 
///A/u’mjV/ar, whom the plaintilf, who disputes the vaiiditv o( 
the tenure might compel to produce tiie and oilie) 

ancient documents upon which such title rested. The sole ]•: >»[ 
of title wdiich the defendant could require, in the first instn 
from the plaintiff was that the lands in question were within tiir! 
ambit of ]m zeMimlart/ or putnee, as the case might be. Thi^ 
issue tlie respondents in the present case did raise, and succes 
fully raise, as to part of the land. As to the rest of the land, thf* 
onlyjssue, except that of limitation, was, whether it was the 
respondents’ valid rent-free land or not, the wliole burthen of 
proof on this issue being cast on them. 

The Ihincipa] Sudder Amen, the Judge of tlie Coiii*l of 
First Instance, found that of the land in suit, 2 bigahs aiui 
1 cottah were not within the appellant's futnee ; that as to 12 
bigahs and ] 4.| cottalis, other part of that land, the respondenrs 
^had proved, by certain ancient documents, that they had held 
and enjoyed them as r(mt-free lands from long before the hi 
of 'December, 1790, and that, consequently, the claim to assess 
them was barred l)y limitation. The residue, being 3 higahs 
17 1 cottalis, be held liable to assessment. Both parties appealoil 
against this decision to the Zillah Judge who, on the 21st of June. 
1861, confirmed the decree of tlie Ih’incipal Sudder Ameen, so 
far as it related to tl^e 2 bigahs and 1 cottah, but reversed it as 
to the rest of the land, making as to that a decree in favour of 
the appellant’s claim. The grounds of Iris decision weire, tliat 
the documents produced by the respondents Avere imtriistwoj'thy) 
and, therefore, that they had failed to prove either a valid title 
to liold the land rent-free, or that the land, having been held 
rent-free for a period commencing before tlie 1st of December, 
1790, tlie appellant’s right to assess them was barred by limi- 
tation. 

The respondent then preferred a special appeal to the lligli 
Court. Of the grounds stated for the appeal it is only necessjwy 
to notice the third and the fourth. The third is, that the suit 
being brought, though improperly, under section 30, Ben, Reg. 11 
of 1819, was admittedly barred by limitation, The fourtlK 
that the onus probandi had been improperly thrown upon ih" 
defendants. On the 13th of April,' isfe, the High Court re* 
manded this suit, with five other.s, which it treated as being 
in the same category, to the Court of First Instance, stating oidy 
that the onus haying been misplaced, these cases must go back 
to the First Court with reference to the principles laid down iu 
case Ko. 268 of 1864. ”(1) 


(!) 2 W. E., 258. 
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Before considering tlie propriety of this remand, wliich 
tlie principal question raised by the appeal, it will be convenient 
complete the history of this particular case, T]]c appellcinl 
went again before the Principal S^Mer A mem, amendi ng his plai nt 
pursuant to the Order of remand by striking oi.it- all reference to 
t he Reg. n of 1819, and making it a plaint for the resumption of 
land fraudulently made iMJchirnj a.fter tlic 1st of December, 179( '. 
and, therefore, falling within the lOth section of Regnlation , XIX 
(,f i79?h Tlie Principal Siidder Ameen thereupon framed fresli 
issues, the first of th(mi being, whether the land in dispute ever 
formed a portion of mcl land at the time of t!ie (lovernment 
settlement, and whether at any subsequent time it liad .been 
fraudulently made rent-free; and on the 13th of September. 
1865, he dismissed the suit upon the ground, that the plaintitf. 
the appellant, had produced no documents or evidence in the 
suit, and had thereby failed to support the biirtlnm of proof 
which this issue cast upon him. The ap])e]lant, afterwards in 
August, 1865, obtained from the High Court a very special leave 
to appeal to He.r Majesty in Council, on the ground that this suit, 
though the subject-matter of it was far below tlie appealable 
vaiiKi, was one of a large class in wliich similar remands liad beo?i 
made. Their Lordsliips will assume that tliis leave to appeal 
was properly granted, and that the object of the appeal, or at 
least its principal object, is to test the. correctness of the 
principle on wliich remands in this and similar cases have been 
directed, and the burthen of proof to sonm extent cast on the 
plaintiff in suits of this nature. 

In order to do this, it is necessary shortly to review the law 
relating to LaJcMraj tenures within the Provinces embraced by 
the Perpetual Settlement, and some recent decisions of the Higii 
f'ourt of Calcutta concerning it. 

The. foundation of that law is well known to lie Regulation 
XIX of 1793, That Regulation, after affirming in the strongest 
terms the primd facie, or, so to speak, Common law riglit of the 
niling power to a certain proportion of thcjnoduce of every 
lugah; after declaring all Lakhiraj tenures to be exceptional 
and in contravention of that right ; that many of tlie existing 
tenures of that kind were invalid ; hut that all, whether valid or 
invalid, had been excluded from the Decennial Bottlenrent ; 
'^nd that the jumma assessed upon the estates of individuals 
under that Settlement was to be considered as exclusive and 
independent of all Lakhiraj lands, whether exempted from 
the Khitaj or public revenue, with or without due authority, 
proceeded thus to deal with the then subsisting Lakhiraj 
tenuf eg, Jt divided them into two classes, viz., those created 
hy grants made previous to the I2th of August, 1765, the date 
of tile Grant of the Deivanny to the East India Company, and 
thoge between that date and the 1st of 
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^ ' Deceinbor, 1790. The former by the second section were, sii i: 

Hurryhur to certain conditions, declared to be valid. The latter, vktii 
certain exceptions, and subject to certain conditions, were, hy 
the third section, declared to be invalid; and, as such, to 'di, 
Madub resumable and subject to future assessment. The Kegiiijition 

Chunder then went on to sub-divide the invalid and resumable ter-oies 
Baboo, t^YO classes, viz., those which comprised lands not exc(ooiia(v 

too bigahs, and those which comprised lands in excess o[ tliat 
qiiantity. The revenue which might thereafter be assessed on 
tlie former was declared to belong to the Zemindar or Taloohdm 
within whose estate the lands were situate. The revenue, wlii( h 
inight thereafter be assessed on lands falling within the latter 
class, was declared to belong to the Government. And r ims 
the power of bringing a resumption suit to impeach a Lakhiraj 
tenure existing at the date of the Decennial Settlement, and to 
have revenue or rent assessed thereon came to belong to the 
Government, or to priva,tc ])roprietors, according to the quantity 
of land comprised in such tenure. Having thus dealt with all 
the Lalchiraj tenures then subsisting, the Regulation proceeded 
'to legislate against the future conversion of any rent-paying 
lands comprised in the Decennial Settlement into rent-froo 
lands. This was done by the 10th sectioji, which is In 
terms 

‘‘All Grants for holding land exempt from the payment of 
revenue, whether exceeding or under 100 bigahs, that may 
have been made since the 1st of December, 1790, or that may he 
hereafter made, by any other authorily than that of the 
Governor-General in (/ouncil, are declared null and void, and no 
length of possession shall be hereafter considered to give 
validity to any such grant, either with regard to the property 
in the soil or the rents of it. And every person who now 
possesses, or many succeed to the proprietary right in any 
estate or dependent TdlooJc, or who holds, or may hereafter 
hold, any estate or dependent Talook, in farm of Government, 
or of the proprietor, or any other person, and every Officer of 
Government appointed to make the collections from any estate 
or Talook held Khas, is authorised and required to collect the 
rents from such lands at the rate of the Pergunnah, and to 
dispossess the grantee of the proprietary right in the land, and 
to re-annex it to the estate or Talook in which it may be 
situated, without making previous application to a Court of 
Judicature, or sending previous or, subsequent notice of 
dispossession or annexation to any Officer of Government; 
nor shall any such proprietor, farmer or dependent Talookdar be 
liable to an increase of assessment on account of such grant-'? 
which he may resume and annul during the term of tiie 
engagements that he may be under for the payment of tbe 
revenue of such estate or Talook when the grant may^ b^ 
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anti annulled. The nianagers of die estate'^ 
/{(s^juaJified proprietors, and oJ joint' nndiridod esfate.s, air 
^j^jd^nized aiKl required to exercise, on heludf of the pr<)|)rKdor:s 
di,: j.owers vested in proprietors by this section/’ 

It; is obvious that this enactment relates soielv to lands 
v.]iich, on the Ittt of December, 1790, were mdl or rent-payincr 
; that it treats the grant of a i*ent-free teiu.re in su(‘h land’s 
not as voidable, but as absolutely void ; that it reserves to tiie 
(Irn aMniuent no rigid in such lands unless thev hapi»eried to be 
lii^hl Mas : and that it positively declared, that no length of 
|M)S<essi()n should give validity to any sin li grant, ft iuitlier 
expiessly authorised the. lancl-owiKM* to dispossess the urantee 
by (he high hand, witlioub having recourse to the machnieiA’ 
jitanided by other sec^tions of the Hegulatioti for the resinnf)tion 
,,M assessmeiit of resiiinable Lakhirnj tenures: or to any other 
l(‘ir.il proceeding. 

Tlie machinery, provided for resumption suits by the Regula- 
tion of 1793, was modified by several subsetpient Regulations, 
and in. ])articular by tlic Regulation M of 1819. \vhi(di has been 
idieady mentioned. And in process of time, land-ovvnei's, seeking’ 
te enforce their rights under the lOth section of tliat Regulation, 
seem 1o have found it expedient to do so l)y means of legal pro- 
cfsalings rather tfian in the snmnuiry nuinner autlioi‘iz«'d bv 
that, enactment. An i.inportant distinction was. Iiowevei’, 
established l)y ;ju(,li(*iai decisions between a suit, to (uiforce ji 
f'laim under this 10th section, and oidinai'v resumption siiits 
whether brought by Govajrnment or indvidual proprietoi’.s imdej' 
the earlier sections of the Regulation. Winitever doubts ruay 
.•it one time have existed, it became unqiicstiofiuldf*, after the 
d(‘ci. hon of this Commit tee in the case of the Maharaj(tlf of 
Buohran (]), that the right of the Government to resume a void- 
a!)le fjikhiraj tenure comprising more thaj] 100 bigahs wa.s 
•^uhjei-t to the sixty years’ limitation : ami that by inu’itv of 
u’a Sibling the I’ight of a Z^Mimlar t(> r(‘8ume a voidable Lakhmj 
tenure, comprising le.ss than 100 bigahs, was .subject to the 
twelve years’ limitation. On the othei* hand, the (.ouvt-s (’on- 
/vuing tlie Regulation of Limitation in corinecti(.)n with, that 
])art r){ .sec. 10 of Regulation XIX of 1793, which .says, that no 
length of possession shall give validity to such a grant, came 
I whether (m sound principles or not it is immaterial here to 
t emsider) to the conclusion, that the claim of a land-owner under 
t-vis section was subject to no limitation. Notwithstanding, 
however, these distinctions between tlie two rights, and between 
Owesuits to enforce thein 5 a loose jiractice seems to have sprung 
‘n>.. vinder which land-owners claiming the rigid to assess lands 
held and enjoyed rent-free brought their suits generally under 
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Kegulatioji II of 1819, without apecifying whethei- tliey 
seeking to enforce the right given to them by the 7th ml ?ir, 
•sections of Regulation XIX of 1793, or that given to the?; in- 
the 10th, section. The result was tliat the stringent {)ru\is!n;;s 
of Regulation 11 of 1819, and of the other Regulation n, 
jidri materia were indiscriminately applied ; and that in nil 
the bmthen was cast upon the defendant of proving, hy 
production ^of ancient documents, that hi.s tenure existed Ijrinn. 
the 1st ofVl)ecember, 1790. If lie established tliis he wouVi 
probably succeed, whether his ancient Lakhiraj tenure 
voidable or not, the .suit, unless the plaintifl' iiappyned to h(' aii 
auction-]Hiichaser at*a (lovetmment sale, being barred by iuri!- 
tatioh. 

So stood the law and pi'actice until i\ct X of 1859 w;i>: 
passed. The 28tli section of tliat Act. repealed so much of tlu' 
10th sectioii of Regulation XIX of 1793 as anthoriiied the land- 
owner summarily to dispossess the grantee of a rent-free tenure : 
it provided that every land-owner, wlio should desire to assess 
any such land, or to dispos.sess the grantee, should take proceed- 
ings before the Collector wliicli were to be dealt with as a suit 
under tliat Act : and it fixed a ]HU'iod witliiu whicli such suits 
were to he. brought. 

Between tlie passing of tliis Act and the beginning of tdu: 
year 18()5, the Courts of Bengal seem to have been somewhat 
divided upon several questions tonchiug the proper mode of 
eufoi'cing the claims of ZemimUm and other land-owners, uiidei 
the 10th section of Regulation XIX of 1793 ; and some, at least, 
of •such questions wci'e finally referred for adjudication by a 
Full Bench, consisting of seven Judges of the High Court, in tlic 
appeal of Sonalun Gkcec v. Motiki Ahdool Farm. This casrc 
wdiich was niiniliered No. 8()9 of 181)4, was decided on the 2r)th 
of January, 181)5(1). The Judges were divided in opinion, each 
delivering a. , separate judgment, in whicli the law' on the subjoct 
wa^s elaborately reviewed. But the following was tire iiiiai 
judgment of the Court. All the Judges held, that before the 
passing of Regulation 11 of 1819 the Civil Courts under their 
ordinary jurisdiction w^re competent to entertain regular siriis 
by Zemindars for the declaration of tlicir rights to resume reve- 
nue illegally alienated subsequent to 1790, and for posses.sion <>t 
tlic land held rent-free under grants or titles which had their 
origin subsequently to the 1st December in that .year. Four 
of the .1 udges against tliree held, that such suits were unaffected 
hy the passing of Regulation IT of 1819, section 30, of which tin; 
])roper operation w^as limited to .suits for the resumption <>1 
Lakhiraj, existing prior to the 1st of December, 1790. And foiu 

(1) 2 W. K., 91 ; B. L. R., Sup. Vol., 109, See also Purbali Chm 
Mookerjee v, Ikijkrishia Jl/wZ-erjer, B. .L. R., Sup. Vol., 162. 
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,,[ iKe Judges against three lield, that the jurisdiction of iho 
,^,[ 5 Hary Civil Courts to try t}u‘ suit was not; taken awa,v or 
.l ifrrted by the 28th section of Act X. of 18olt 

The second of tliese rulings is, that which is most material 
,0 : !ic decision of the present appeal ; the necossarv consiajuence 
of it being that a suit to enhace a claim arising nmkv tin* lOth 
section of Regulation XJX of ITlKi, if hrought untler the ‘>Utli 
por tion of Begiilatioii 11 of ;i8Hh in order to gcr tia> liefiefit of tlie 
prr.cedure there prescribed, is im])roperIy framed. 

The same case came again before a Full Ikmi h of sevant 
judges, (1) vSomewhat ditlerently (‘omposed, on rlu^ 22 ikI of 
F(d:>ruary, 1805, They unanimously held. tha.t tije\' weic IjOuiuI 
by tlie decision of the 25th of January. 1805, so hir as it wcni. 
lint they furtiier decided, that tlie regulai- suit, which, nntwiih- 
standing the 28th section of Act Xo. X of 185th might still ho 
hrought to assess or resume invalid Lakhiraj. cr(ui1{ul since tire 
1st of December, 1700, was not subject to limitation ; and furthei . 
ihat in every freSli suit it lay upon the plaintiff t(» prove that 
(he case was one falling within the lOtli scadion of Reg. XIX of* 
1795. And tlie Court added, Me must inovc. liis allegation, 
ihat the land held l)y tin* defendant, and winch he (‘laiius 
to be Lakhimj, is jiart of the wdl land of the phiintitf. 
If he prove that fact, and show that it -was assessed to the 
pidilic revenue at; the time of tlte Decennial 8etllenieni, it 
niav be presumed that tine right under which t he (lefendant 
elaitns to hold as iMkhimj commenced subsequently to the 1st 
of December, 1700, unless the defendaTit give.s satisfactor)M'vi - 
deace to the contrary. ’ In another case, deeided the same rlav 
hy the same Judges, (2) Ihev adJiered to the ruling in. Xi>. 8(50 
of 18G4, to the effect, that section 30 of Keg. 11 (d 1810 i tdated 
only to suits for resurn])tion of Lakhimj cr(‘.ated prior to tln^ 1st 
of December 1790, and held that, as a consequciKM' of that ruling, 
every suit tilleged to he brouglit under section 50 wa.s nis’es- 
■sarily not one to wliich the rule created by section 10, Reg. XIX 
of 1795, of exemption from limitation, ap])lie.s. They lurtlKU' 
dc' ided, that the plaintiiT, Iiavii>g en’cd in stating that tlic suit 
’vas brought under section 50 of Reg. II of 1819, sfioiild, il ho 
'Vt shed to do so, be allowed to amend his plaint, and ihat. in 
'^och case, the cause should be remanded bu* n'-tria.l ; hut tliat 
h the plaintiff did amend l\is plaint, he must show on the lace 
it, as required by the law of procedure, when his cause <>i 
'Action accrued, and if it accrued beyond tin? jieriod ordinarily 
tdlowed by any law for commencing sucIj a suit, upon wliat 
J^jound. an exemption was claimed. 

There has been, so far as their Lordships are aware, no 
'^ti’eal from these decisions of a Full Bench of the Higlv Lourt. 

ifomton Gfme y. Moulme Ahihol Ti(.rruhf 'SSj 

(2) HeATa Money v. Koonj Beharee lloldar^ 2 W. R., 
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They have since given the law to the Division Benches of ti 
(Joint ; and the order of remand, of which the ])resent 
complains, is one of many which have been made in accordai.! 
witli tliem. The judgment in the (;ase of Khdut Chmder 
V, rVmiidcr ^ 1 804), is, in fact, onh a 

recapitulation of what had hvm\ decided and laid down m 
one or other of the above-niejitioned decisions of tin* Ful) 
B»ench. • 

No attempt was made at the Bar to impugn t he correct mv^s 
rd the first decision in No. 8()0 of 1861. ft must be held, there, 
fore, to be settled law that the provisions of tlio 3()l:h section nf 
Reg.*l[ of J819 do not apply to sucli a suit as the appellant's 
and the only questions which the appeal raises, are whetliev, rJiis 
lieing so, the High (aniut has bt'eri right iii I’emanding this 
other suits similarly circumstanced for re-trial ; whetlier on sm !i 
a re-tria] the burthen of proof siiould be cast in the degree in 
which the High (Jourt cast it on the plaintifT ; and lastly, whether 
there is anything in this particular <,*ase wliiclt renders suel) aif 
•order of remand, though otherwise corrC(;t, impvopei'. 

Tlieir Lordships arc very cleai*!}^ of ojiinion, that the rcnuuKl 
for re-trial upon an amended ydaint was not only covreet, Init 
an indulgence to the plaintiff, whose suir, if not so remaudei!, 
ought to have been dismissed. The invocation of the SOth 
section of Reg, 11 of 181 9 is not mere matter of form to be 'I'ejecteii 
as surplusage. The eilect of it is to cause the case to be tried 
according to the piacedure and pTesumjitions, prescribed l)^' 
tlint enactment, and the enactments in pari materia, great! v 
to the advantage of the plaintifT, and consef]iiently to the jur- 
jiidice of the defendant. It follows that, if the procedure Wcis 
mq, applicable to the case, there had been a mis-tria). 

Again their Lordships think that no just exception can. lx* 
taken to the ruling of the High (Jourt touching the burthen of 
proof which in such cases the plaintiff has to support. If this 
class of cases is taken out of th(‘ special and exceptional legis* 
lation concerning resumption suits it follows that it lies upon 
the plaintiff to prove a prirnd faeie ease. His ease is, that his 
7ml land has, since 1790, been converted into Lakhiraj, He is 
surely bound to give some evidence that his land was once mal 
T!)o Higli Court, in the judgment already considered, has net 
laid down tliat lie must do this in any particulai* wa}'. He may 
do it by proving payment of rent at some time since 1790, or 
liy documentary or other proof that the land in question formed 
part of the mdl assets of the estate at the Decennial Settlenuvnt- 
11 is prirnd facie case once proved, t he burthen of proof is shift<‘<i 
on the defendant, who niust make out that Ins tenure existed 

before D(?cember, 1790. 

(!) 2 W. R*, m 
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It may be objected that tlii^ result of this ruliimmav hetlun 1871 

Will sometimes fail \x\mv under the former and loose;- — 

Pnictice they would have suectjeded in assessing or resuming ^Jrryhur 
the land. Hut tliis can only Inippen by reason of the inahilitv 
of the plaintitf to give prirndfacie proof of the fact which is the ' c. 
I'.imKiation of his title : a circumstance not likelv to occur unless Madub 
(he defendants, or those from whom they claim, have been long 
in possession of the tenure impeaeiicd. >;or is it. in Micir Lord" 

.hips’ opinion, to be regretted if in such cases eifect is given 
to those presumptions arising from hmg and nninK'nnptcd po.s» 

, session, vvhich were, heretofore excluded onlv bv tin* exi e))tional 
procedure applied to resumption suits under the ll(‘gu]ath)ii'^. 
which liave now been decided to be ina])j»licabh‘ to suits of thi.s 
ttafure, and by relieving defendants from a burthen which cvcr\ 
year made it more diftieiilt to support. 

The only otlier point to be decided on tliis apjieal is. whetlier 
there is any peculiarity in this case which ought to lake it out 
of the genera) rule. Their Lordships are of ojiinion. tlnit tiim-c 
IS not. Mr, Doyne argued that tlie defendants had admitted, 
that the lands in cpiestion, with the (‘xceptioii of the small 
(juantity no longer claimed, were within the jip])ejiant‘s 
estate. But such an admission is obviously not suHiciimt to 
meet the burthen of proof thrown upon the plaintiff. It .was 
at most’an admission that the lands were witiiiu tlie ambit of 
the estate, not that they had ever been wdl lands. In fact. Ilie 
defendants strenuously asserted tlie contrary. Tluc ujipelhint , 
therefore, liaving failed to give any evidence on rlu' siaamd trial 
in support of his amended ])laint, th<.‘ decree dismissing his suit 
was right. 

In the other appeal, that of Ihirrjfhitr Maokhopadhiia \\ 

Modnh (^hioider Bahoo the suit was also, on the face of it, In onglit 
imder section 30 of Ben. Beg. li of bSLb thougli to enforce a 
claim under section ID of Reg. XIX of 171)3. In tact, in this 
<'asc there was a preliminary ])roceediiig under tlie 28th .section 
of Act No. X of 1859. The defendants (tlie nsspondents) 
miderfcook to prove that their tenures existed befoie Deemnber, 
liftO, The Principal Sadder Ameea decided on tlie 9tli of A [nil, 

18G3, that they liad failed to do so and decreed in favour of the 
^<|V})ellant. That decree was affirmed on ap})eal hy a Division 
Ihsnch of the High (hjurt on Mth of .Mai'cli, L^fff. .Vn appli- 

cation for a review of judgment was made on the loth of June, 

1864, on the grouiul, amongst others, that the appellant having 
■cated that the lands were his mdl lands, the (hiiirt liad erred in 
fhrowing tha amis of proof on tlie defendants. The review was 
iolmitted 0 ^ xVugust, 1805, 

fhe Court made an order in these terms : A notice will issue 

! ■' the ptlier >side, xvhen the case will be argued, whether or not 
car decision, wMch has been over-ruled by a siibsecpient ruling 
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oi the ifiill Beijcli, sliould not be altered ; and on the 6i'! ,,f 
Septenil)er, 1867, the Court made the second order for a reinruf] 
.saying the (rnm being on the Zemindar, he will be pennii ;,.(j 
to amend his plaint ; and he will have to prove that the laiivi is 
7ndl by showing that he has received i-ent for the same. ’’ 

Their Lord.ships conceive that,, subject to the point wliid, 
will be subsequently noticed, the question, whether thi.s ren!:)n(l 
was correct must be governed by their decision on the oihei 
appeal. They do not tiunk that the order is vitiated l>y l !i.' 
spccitication of one amongst tlie various methods by whi('ii {iu. 
plaintitf might prove his case. They do not conceive that tln' 
High Court really meant to limit him to that kind of proof. 
It was, howev'er, argued by 8ir Koundell Ikiirner tbai tlu' ih 
mand of this ])art,iciilai‘ case was improper, l)ecaiise the suit: loul 
already been finally decided in tlie appellants favour and oiiubt 
not to have beett admitted to a review, in order to give the 
defendants tho benefit of wbat had bemi decided in other {'usos- 
after such final judgment had passtul. Their Lordships, howe\ cr. 
* observed that the application for a review seems to have bf'oti 
regularly made within ninety days of the date of the d(‘cic(‘ 
sought to l)e rtn iewed, pursuant to Sec. 377 of the Code of Pro- 
cedure ; and this being so tbeir l>ordvs]ii|)s conceive that it was 
copjpetent to the High (;ourt to delay, if they did delay, their 
final decision on tliat application until the law oji which* so mucli 
do\d)t existed had been settled ])y tbe judgments of the Full 
Bench of the High Court, whicli have been already noticed. 
Therefore, in this case also, their Lordships think tlrnt the liiiiil 
order of the High Court was correct l1iey will, accordingly, 
humbly advise Jler Majesty to dismiss both appeals, As tlie 
respondents have not appeared on eithei', it is unnecessary to 
say anything about costs. 

Seo huwctver ihv. Toemit ca.s<; of ,Sa>sf)ihhumii Hnkshi v. Mnhomtd Malm 
(IDOtt), 4 0. L. rJ., o48, which (li.stingui.shcd the of Hurryhicr Mukhopn 
dkay V. M adhohehandra, and it- wa.s ludU that when a purchaser at a pubu 
sale proves hi.s ])iirchase and on hi.s ayiplying for posse, ssion is resisied by 
persons holding Jaiid.s included within the airibit of the putni tenure. \v}u' 
.set up the defence that the lainis held by them are lakhiraj and not mdl, 
it is for the defendants to prove that the lands have been held not unde;: 
the putni tenure, but as lakhiraj. 
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\Rcii)OYkd in 10 B. L. R., 40G l\ (!. ; P. (■. J., IT)! ; 

18 IF. R., 113.] 

Tlieir Lordships delivered t;he folh>\vi}i!;>: judi^iiK'ni : - 

The subjecl-rnattei: in dispu1<‘ on rliis ajApeal is a port ion 
ol char land thrown up by the Ktirnafoolee, m navi^altlc and 
idlal river in the District of OhittagoriG. 

Tlie appellants are tlie representalives of ota’ Ainindonarain 
(iliose, and, as sucdi, arc the Zemimlnrs of I'urrutf 'rej Sing, 
situate on the easte.rn sliore of the riv(‘r. Tlit‘ir esiatst a}.>peai'S* 
to have been, in 1837, the subject of a eaiel'ul (loveriunent 
revenue survey, and, as then su rvawed and soft led, coni pie - 
liendcd three nioiuahs, named Kalagaon, (‘hukra, and Lakhera, 
of. which tiie chittahs or measurement papei s made on the occasion 
of tliat survey are set forth in the record. 

Flic respondents, otlier tlian tin* (nllecto)’. so lar iis it is 
necessary to notice thcni' — are the co-sliarGrs in an I'state known 
.IS Talook Koreban Ally, and situate on the wi'stm'M shore or 
iiank of the river. That estate was also snrveyiMl and ineasur(‘d 
ill or about the year 1839, and the ChiUahs ol. orn' ol the vilhigirs 
included in it, Bakolca, is set forth in ilie jccord. 

d.3iese parties, t;hough made respondents, havn* not ap])eai’ed 
on the appeal, Nvhich has been therefore lu'ard a.gainst: tliein 
c,r parte. Their title, liowever, has been tally and abiy snpportini. 
by the learned Counsel for the (lovernment winch is in vlie same 
interest with them. * 

From what has been stated, it appears that tlie otaies o. 
the appellants, and these Talookdars. whom it will be emwemeut 
to call the respondents, speaking of the Covernment, whenever 
it is necessary to do so, as the <TOvermne.nt, were, as ongimi > 
measured and settled, bounded and scjiarated by t he K uniatoolee. 

Sometime before 1847, that river threw up in its mam amt 
riavigablo channel certain island.s or ekur,^, of wjutih 
necessary to .specify two, viz., Chur Durmeean and Chui 1 uk nn, 
A settlement of these was made by Government ^ith the res- 
pondents in 1847 ; the revenue a.ssessed on ('luir Duklun being 

* i'wwif.wThe lloablo 8 jk James W. Colvjle, 8ie K. 

I'hiletmore, and Sm Montague Smith. 
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1872 * Kb, 200'6-6. Amiiidonaiiain Gliose is said to Imvc j , 

No^ra petition complaining of this proceeding ; but, iv i j!^' 

Chattdra purposes of this litigation, it must be assumed that t U. 

Chose in question were the property of Goverrrment, arid woi. 

^ granted to and settled with the respondents. And it ar.M, j,v 

from some of the proceedings, that they \yere ticai- 1 
appurtenant to Mouzah Balcolea. 

Before the end of 1852, the river had swept away tli(‘ 'viioje, 
of Chur Durmeean, but had formed anotiier low diar , tj,,. 
vicinity of its site. Nor is there nmv, if there ever \v;i^ u-v 
(juestion that this, which was known as Land or Lamcji.i rjnii 
was settled by Government with the respondents in lieu <>1 ( Im,. 
Durmeean in December, 1852. 

Besides this latter cA//r, however, the river had befoi** jS;')! 
thrown up a considerable <|u.antity of other cZ/ur land towanl, 
its eastern shore. This included the land now in dispute* or su 
much of it as was tlien above water. The record sHown limt 
Government determined to make no claim to this under Act LX 
of 1847 as an island tlirown up in a large and navigable liver. 
but that, liaving been claimed by several of tlie pi'oprierois in 
the neigh bourliood, it was, in order to prevent affrays, altuch'.M] 
l)y the Collector until the right of possessioji should be (Ictr'i'- 
mined, and thereupon })ccame the subject of a proceeding 
Act IV of 1840 before the Magistrate, who had to adjudicate 
on the prind facie right to po.ssession l)et\veen no les'^ than 
sixteen different claimants. That officer began by (iircclijig 
tlie Daroffali to make a local investigation and cause a map 
to be prepared. The result of this was tl)e DanufaZi's map 
No. 43, wliich is in evidence, and his re{)ort of the record. This 
map shows four principal churH on the eastern side of the then 
main channel of the river, A, B, C, and 1). Of tliese A and B 
are coloi’ed green, and represent the land then in dis|)iite. 
C and D are cMjlored yellow, and are ti*eated as dmvs nei 
in dispute which had been settled with tlie respondents. 
1), their Lordships believe, is admitted to be the Laiviclii 
Chill*. Whether C is or is not the Dukhin Chur, or whatevor 
remained of that clmr, is still matter of dispute. But it 
perfectly clear tliat it was, in 1854, ti*eated as c/rar land whicii 
had been settled with the respondents, and was then in their 
undisputed possession. 

A was divided into several portions, and the result of tiie 
Magistrate's proceeding was to award possession of these two 
different claimants ; Grindoclmnder Ghose and Sreeniutty 
Noberungeny Dossee, who tben, as iininagers or otherwise, 

represented the estate of Anumlonarain Ghose, getting ps^^’ 
and the respondents getting the larger portion lying to the w<-^ 
of the old cliannel of the river which was adherent to their settled 
Chur l). It is, however, unnecessary to pursue this part of I 
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^ sirice the titl^ to uo part of A is now in disputo. B wms 
by those who tlien represenUHl the appellants^ .‘st;ite s-. 
,, .formation on tlie site of that part of their Alouzah Kaho^aoii 
>vi!a h had been previously diluviated, or washed awa\' l>v tlie 
jiver. It was ckimed by the respondents as fornuMl hv '‘^dhi- 
on the cast of the Dukiiin Chur, wdliiu the rM bumi 
j,>,orde(l in their decree of the appellate ('e.iiit." Thr Daroffah 
{ound that Chur B was an accretion to tlie rhur ituirk(‘d C. which 
j,;>(i been settled with the respondents. But he also found t hat- 
it liiid been formed by alinvmm in the jtlaee wlicre the lands of 
;\|mjzah Kalagaon, bcdonginir to tlie a.j)pei(ant s Zr/ao/da///, 
vo'ie formerly broken : and that durino' tlie e})h.ti(le nien (.-ouhi 
\ra]k on foot from the said Aionzah to tin’ said r/o//-. ^thr Mauis- 
Irate's proceeding shows how tlmt officer dealt with llu' <juesth>u 
of possession. He seems to liave considered tliat the disfmted 
/■hur.'i being still under water at hood-tide, could not have been 
elfectualiy in. the possession of anv of the parties; that (lainis 
founded on reformation, upon a site capable of i<l<'nt ilicatifui 
could not bo tried in any but a regular civil suit, iind that the. 
adherence of the laud in disjiute to lands not in dispute eonsti- 
l.uted a priMfl facie title liy acen-etion. on whieh lie ought to 
award possession. He accordingly did award possession of 1> 
to the respondents as tlie holders of the settled ('bur C. aiurieft 
tliose who vopreseut(‘d the estate of .Amindonarain Chose to 
their remedy by civil suit. The date of tins proeeeding was the 
22nd of December, 1854. • 

The prestmt suit was accordingly bionght by Air. Kagan, 
win) had been apjiointed Receiviu* of Anundonarain C hose’s 
estate by the late 8upreme (h)urt of (\'ilcutta. It was not, 
}i<>\v('veivcomuienccd imtij. the 3rd of Alav, 1801 , /.r.. moro than 
six years aftei* the date of tlie Alagistrate's award. Tlu' tippel- 
lants seek to account for this delay by attributing it to eiicurn- 
stanees connected with tlie administration of Ammdonaiaiirs 
‘‘State. However that may be, it is (d)vions that the eonse- 
(luences of this delay, in so fai' as it may luiv(‘ occasioneil anv 
ditiiculty in the determination of th(‘ <(u«'stions lietween the 
parties by means of the loss of evidvmce, or tlie inleimediate 
changes caused by the action of tlie river, ought to fall u])on tlie 
The suit, as originally lirought. was to recovei* 
[possession of 71 drones of alluvial land ; tlie delendants to if- 
were not the onlv co-sharers in Talook Koreban Ally, but also 
Boro Lai Mohunt, another of the sixteen claimants befvin* the 
Magistrate : and tlie lands ajipear to have been claimed partly 
a reformation on sites forming part of the wholly or in part, 
'h'luyiated villages of Alouzahs Kalagaon, (Miukra and Lakliera ; 
‘Cid partly as an accretion to such reformed land.s. The Collector, 
*Y A‘<^presenting Governnient, was afterwards made a party to 
Cui suit ; Government haying an interest adverse to the claim 


1872. 

Nogendra 

Chajidra 

Ohose 

V, 

Mahoracd 

Esof. 



1872, 

Nogendra 

Chandra 

Ghose 

V, 

Mahomed 

Esof. 


266 APPENDIX. 

of tlie appellants, inasmuch as it was entitled to the addir'r-;;i: 
revenue assessable on the lands in dispute, if they were nu nr- 
crotion to the vkur land of the respondents ; whereas it was jiur 
entitled to any additional re.venue upon them, if they wrv;, ;i 
reforniation on the appellants’ lands, and, therefore, iiieludrij 
within tlie limits of his formerly settled Zemmdary. 

The first proceeding in the suit which it is material to notirr, 
is the local inquiry made under tlie order of the Court bv the 
Ameen Moonshee Ashanoollah. His report bears dated tlie 2 ^h]! 
of December, 1861, and t]\e map accompanying it is No. 7. Tiu^ 
leport and the map showed, among other things, that of the "\ 
droi\f's of land fdainied, between 8 and 9 drones composed nr 
formed part of a chuck marked in tlie map wtith the Ben^fiii 
letter (Idia) ; and were in the possession of the defendant, Hnio 
Lai .Molnirit, though claimed adversely to him in another snii 
by one Abdool Mujeed. A compromise was afterwards elfected 
by Mr, Fagan, as Receiver, and iJiis person, who admitted t iiv' 
apjieilants' title, and there is no longer any question touclujig 
^this portion of the land claimed, or witli the xMohunt as defendant. 
'Du', report and ma]) also proved that beiaveen 11 and 45 droiuis, 
forming otlier part of the land claimed, composed the clmd 
marked in tlie map with the Bengalidetter '\(kha) ; and t lint. 
they were lield by the defendants, the co-sharers in Talook. 
Koreban Ally on tlu'. strength of tlie Magistrate's award, Tlw 
son and repi’eseniative of Abdool Ali, oiu! of these defendants, 
afterwards juade a coiupi’omise with the Receiver (admitting the 
title of tin' app(dlants) in 7*espect of his sliai’c which comprised 
between 1 or 5 drones of the disputed land. It is not easy, h 
possible, to distinguish tliese 4 or 5 dronc.!S on map No. 7 : but 
they arc indicated on ma).) No. 20, w hich will be afterwards men- 
tioned. The result of tliis amccn’.s' investigation and his report 
was altogetinvr in the apjieliants’ favour. He found that all the 
laud in the two chucL'i was a reformation 011 sites which, upon 
local inquiry and measui-ement, he succeeded in identifying 
witli the dn//.s’ appertaining to tlu‘- diluviatod Mouzas of the 
appellants’ Zcmimdanj : and in paragraph 5 of this report, Iw 
seems to intimate that no ])a,i't of Chur Dukhin was to be foiuui 
in the disputed land ; and that the latter could not be identified 
by any ikt()S as formed on the site of any part of the respondents 
Mouzah Bakolea. The last sentence of this paragraph, howevc.' . 
suggests a doubt whether lie clearly apprehended the respondents 
case ; and did not make some confusion between Mouzah Bakolem 
as originally settled, and the Chur Dukhin to wliich, as they 
alleged, the land in dispute had accreted. This map did not 
give in detail the dags by which the identification of the site 
W;as said to have been established. 

The suit, at tms stage of it, was transferred from the Principal 
Sudihr ^Ameen to the Zillah Judge, who caused a second loent 
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ij;,, , be mudo by another .jianaal (aui^"' 1 )I! 

( -.ider Dutt. His report and the map made by him isUai 
j.;;sj)hered 20. Iliis lepoit and map purporting to I)o loundfMi 

1)11 iocai survc}', the comparison of dm/.s', and tjic examination 
.)f witnesses, go to establisli these facti : 1st that the whole of 
fii(. rfnir marked A in that map, being all t!>e land tliat now 
,,,Kja.in.s in dispute, was a reformation on tia- site of th(^ appel* 
iants* dilnviated Mouzahs : 2ml that the char marked B was 
a similar -reformation, bat comprised tlie lands in respect of 
the compromistrs with the Mohimt aiul the heir of Abdool 
Ail had been etfeeted : and, ord, that the chur Diikhim settled 
with the respondents in 18:17, had then lieen rliliiviaUMl. mi part 
of it being included in char A, and its site being assumed to be 
identical with that of a s.andy chur in process u{ reloriuaiion 
near the western shore of the river. Tliesr- (mnelusions were 
siip|)orted by, and in a great measure f(»unde(! on, tiu' sup]>osed 
Hsieing and identification of the (Itffjs contained in tin* nn'asiin*' 
inent. papers of tin* appellants’ estate as measui'ed nnd su) ve\ e({ 
in I8‘:V7. No attempt scents t«> hava* b(‘en made liy this (wtcca^ 
to trace in the disputed land the dm/.v of the ivsjiondeiifs' Monzali 
bakolea or Kismnt Dukhin ('hnr. His vi<wv of tin* formation of 
the chur in dispute is thus stated in t in* bth paragraph of Ids 

report : *' Tlie disputed rfiyy has arisen on the sii(^ of the 

dilnviated lands of the plaintiffs at fij’st on the eastern part of 
the river, and gradually increasing, has aecreled on the southern 
and eastern parts to tlie plaiiitiH’s’ origitiyl land. It is not seen 
that the alhivion began as accretion to the Kisimit Dnkliin Oimr 
alleged by tlie defendants to lie settled w ith tln'in" 

The suit was after tliis heard by the dudgo. who (*rroM(*oiis]y 
dismissed it on the ground that it wars liarred by limitalion. 
This wms set right by a decree of tlie High ('ourt, <iated tlie 22nd 
of dune, 18(53, which remanded tin*, cause, directing tin* dudge lo 
iiigui re and decide whether the wdiole or any portion of tin* land 
claimed was in the possession of the defendants Icn- more, than 
i:\v(d\03 years prior to the suit, ainl, if iu>t, to try it on its merit s 
a !ul \v7th reference t() the provisi(>ns of R(*gulati«)n ,X! of lH2o. 

The form of this remand seems to have led to another local 
mvestigation by a third mmen, nam(‘d Hour Aloiiun Biswas, 
whose report is dated the lOtli of Mareh, i8()5, and whosri ma]) 
ts numbered :29. The object of this investigation was to tracer, 
hi the di.sputed land, if possible, land wdiich Inni bemi settled 
with, the .respondents in 1847, oi* at all events move than twelve 
.Velars before the comniencemcnt of tlic suit. The report speaks 
Aloiizali their Lordships conceive tliat tlie 

Httempt really was to trace the dn^a of Chur Dukhin, which 
a. Iter the settlement and survey of 1847, seems to have been 
■ ujated as appurtenant to Mouzali Bakolea. This report was 
‘C together adverse to the contention of the respondents. The 
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investigation occupit^d fourtm^n days, ami its tesuit wa> ' i,, 

that the boundaries of the respondents' settled iand w-:; f'll 
within the then main oliannel of the river, and eoiiBirh’ ^ 
the west of tiie disputed vkm, Tliis i*e])ort, therefoiv. 'r, 
gativing the case <>f the respondents, went to coniiiiy rii',| 
made in favour of tlie appellants by the reports »>f ii,,. 
other anieens. 

The cause then came on for a second. Imaniig bel’oir r{j*. 
Judge who tried it on. the following issues ; - tst,, whetiK.r i Ih. 
suit was barred by limitation : <uvd, 2ndly, whether rliF .yii ) 
in suit was a formation on or an accretion to the ovi^iiiM! sit,, 
of la*nd in the plaintiffs' estate : or wlud-her it formed a p-M iioD 
of, or an accretion to, the latnl settled witli the defendanis. If,, 
found both these issues in favour of the appellants, lie strin.. 
to have iield tliat tlie first was determined by the result of tin- 
last local investigation, which .showed conclusively that tlie 
disputed chui' contained no pait of the .land settled \v!i!i rlir 
respondents in 1847. On the secojul issue he found, m roie 
,foj*.mity V'ith all the amem'ff repoils, that the land in suit wa,' 
clearly a formation on the original site of the plainf ills' estate, 
and was connected with it, and that the [Jaintiff was, thcrofoir. 
(01 tit led to be placed in possession of it. 

^ This decisioji was reversed, and the suit dismissed on a|)j)f'ai 
to th(^ High ( V)urt, ])y a. decree dated the 1st of Decern be?*. ]S()5. 
wliich, on a re-heariug on review before tlie same Judg(‘s, \va> 
confirmed by an order dated the 1st of April, 1867. The present 
appeal is against tliat decree, and that order on review. 

Their .Lordships cannot say that either judgment of tin' 
High Oourt aft’ords .satisfactory gismnds for tlie dismissaJ of tlie 
appellants’ suit. 

Tlie first deals only with the lat(*.st Amcea's rejxvrt. and 
explains away the effect of tiiat by assuming that, in niakinij, 
Ids measurements, he . may not liave taken a correct stalling 
point. The Zillah Judge, howevTr^ in his judgment, expri‘sslv 
states twice that no objection was taken before him to tin* 
ameen's starting point. The investigation was carefully ('on- 
ducted ill the presence of the respondents’ agent.s, and it i^ 
difficult to suppose that the objection would not have bern 
taken, if there was any foundation for it. Again, the learned 
Judges of the High Court proceeded on the assumed incompali- 
bility of the case thus made by the appellants with the state <d 
things which existed in 1854 at the date of tlie Magistral^’ s 
proceeding. They came to the conclusion that Chur Pukliin 
was the c/dur marked C in the Darogah^H map ; that tlie Magis- 
trate had carefully decided against the title set up by the a ii- 
pellants and in favour of the, respondents ; that the disputvu 
Chur was an accretion to Chur Dukhin ; and that the hittiM 
had never been diluviated. 
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:iut if jor tte sake of arguuKMii, it bo admitted that C in 
correctly represented what then remained nf 
( i,u: Dakhiii, -it would by no tneaiis follow that what constitih 
(; it), 1854 had^not aherwards bpon washed away, and the 
I'on' ta.sion that it still existed as part of the land in dispute scoins 
f(i jh' ii,tv'Oinpat'iblo with the lopoits ol all the (ihxy^ti-s. and notab}\’ 
that of the last. Moreover, us ilieir Li.rdships have already 
(JiSinved, the Magistiate b\ his pioccfajin^^s s{‘t>)iis (‘xprossly 
f,, iijjve declined to decide on the rights resulting irom an identi* 
jiraMori of site, and merely to have held that the lam! in dispute, 
1,,‘iii- adherent to was prinw facie to be Irealed as an aecte- 
to it. .Again, the judgments under appeal do not seepi to 
fixir Lordships effectiiaJly to distingnisi) nr d(*al with the (jues- 
imii.s raised in the cause. 

[t undoubtedly lay on the appellants, \vh(» were seeknm 
or disturb the respondents’ ])ossession of maiiiv seven vears’ 
duration, to sliow a good title to tlie land in dispute. They seem 
10 have set up an alternative title, (.•laiming Mm land either 
;(> a lefonnation on a site identified with that of tlieii; diluviatt‘d, 
ilou/.alis, or as an accretion to their estate by reason of its being 
;i formation opposite to their lands, and ‘>nly sej)a rated from 
them l)y a small channel, fordable at low -wa lei'. This iattei' 
was thi‘ question chiefl\' di.se.nsvsed on the reviiwv : and if it luul 
Ikhmi tim. only ground On whieli the appeihints lauild leeover, 
llieir Lordships would have great diflieiiltv in saying that th(‘y 
had made out. a good title, or liar! showy that the Magistrate 
was tvrong in treating the land iti (jiH’stion as an accretion to 
the respondents' settled land repi'e.sented by (', and in awarding 
]H)Ssession of it accordingly, Hut it seems to their laualsliips 
limt. inasmuch as tlie result of all the local investigations, in- 
eluding that of tlie Daroijah, was in favour of the assertion that 
liic land now in dispute was a ndormatiun upon the site of the 
■)p|.»'.']laijts’ diliiviated Mouzahs. llu* Zillah Judge was light; in 
hading that feet to be proved. The question then arises, wliat' 
■s rla^ legal result of such a finding ? Is the primd Jacir title to 
'ill* land tims shown ca])able of being displaeiMl lyy any better 
^nle existing in the respondents { According to tluMi* lavi’d' 
diijis' view of the. (?Yidence, no part ot Cfiur Diikhin at the date 
"f tliC decree, foi'rned part of the disjiuted land, wdiieli may be 
'Oisumed to be correctlv indicated by Chur A, in tlie map No. 20 
fluggiiii Cbunder Ameen. They are, iiowever, not so (dear 
Lmt Chur 0, in Bar opali s map, did not correctly indicate 

■ hat remained of Chur liukliin in 1851. J lus sup|)Osition is 

■ 0 doubt inconsistent with the report of the last-named aween, 
‘"nfirmed in some measure bv the map of a Deputy C<)llector 
’'aide in November, 1852 (No’ 50), which also assigns a difTerent 

to the now diluviated Chur Dukbin. On tluj other hand, 
is difficult to see how^ 0^^ award of the Magistrate ever came 
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to be made, if C in tlie Darogah's map did not correctly indi 
land s(?ttled with the respondents, and then in their possess: i,,. 
And this latter map is on that point consistent with the Coilen 1 ss 
map, No. 40. 

Whilst, tlierefore, their Lordsliips think that the appell:i>(t.; 
have established the identity of the site of the land in di^jvui,; 
with that of lands orifdnaHy included in their Zemmtimif, 
iifterwards washed away by the river, they will, for the (.k u v- 
mination of this appeal, take as also proved, tliat the chir rnaikcif 
( ' on the Darogah's map, tlioiigh it has since been swept a\v;i\’, 
existed in 1854 as a clnir settled with, and in the possession rli'. 
the respondents, and that the land in dispute was then adhere],] 
to it. They here advisedly use the term‘‘ adherent/' becaiii'C it 
jippears to tliem that there is an important distinction betwreh 
mere ])hysical adh(‘sion and that “ accretion or inmmevtm 
Jateks, which, by reason of its gmdual and imperceptible foi'nia- 
tion, is recognised by the law as belonging to the persons to 
whose land it is adjaceTit. in the present case, the ov'idciuc 
touching tlio manner in which tlie chur in question was formed 
is extremely scanty ; and their Lordships are l)y no means 
satisfied that it was such as would make tlie land an accret ion " 
according to the strict legal definition of the term. 

d'heir Lordslups have now to consider what is the law np- 
p]ical)Ie to the facts thus found, and wdiat are tlie rights of tiie 
])artics tlicreundei*. And tlie long and able arguments a<.hlr('sse(l 
to them on tliis siil^ject, render it desirable to review the 
law' of aiimvion which obtains in Bengal, as declai'ed b\’ tlie 
])Ositive provisions of Kegulation XI of 1825, or by the decided 
cases, which, the learned (.Counsel for the respondents h/i'<.* 
contended cannot easily, if at all, be reconciled with eiich 
other. 

The first section (d tlie Kegulation, — after specifying as tin; 
subjects whicli called for legislation the following cases, ck., 
firstly, the throwing up of chars or small islands in the midst of 
the stream or near one of its banks ; secondly, the carrying away 
of portions of land by an encroachment of the river on one side, 
and an accession of land at the same time or in subsequent years, 
gained by the dereliction of the w'ater on tlie opposite side ; aruh 
thirdly, similar instances of alluvion, encroachment, and derelic- 
tion on tlie sea coast bordering the southern and south-eastern 
limits of Bengal enacts that the rules declared by the follow' 
ing sections shall luive force of law throughout the Presidency 
of Fort William. The second section provides that local usage, 
whenever it exists, shall prevail. The third section that, when 
there is ho local usage, the general rules declared in the fourth 
section shall be applied to the determination of all claims ami 
disputes relative to lands gained by alluvion, or by dereliction 
either of a river or the sea. 
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'[’bis fourth section is divided into live clauses 
The first deals with land gained hy gradual accession (i.e.. 
ion in the proper sense of the whrd), and provides tliat ii' 
be considered an incjvnient to the tenure of tlu^ fieison 
land or estate it is annexed, suhjeci to tin? riglit of Goveni- 
to assess additional revenue upon it. 

The second provides that,, the ronner rule shall not. Ih‘ a])pli- 
..ai>!e to cases of sudden avulsion, where the identity of the land 
not destroyed, preserving in tliat ease the rights of the original 
ow.aer. 

The tliird makes a chur or island thrown up in a hn gi' iia\ u'.- 
;d>je river (the bed of wliich is not. the projjerty ol an iiu]i\ idj|iaj), 
or nr the sea, the property of the Oovonnnent, if the clumnei 
hot, ween it and the shore he not fordafrh*. but {irovidi's tiuil . 
if siicli channel be fordable at. an\- season of the yi'jir. tia* chvt 
.shall be considered an increment by alluvion If) the lemire of tlu' 
per, son whose estate is most contiguous to it, am! sliail be suli'n'ct 
to th(‘ provisions of the fii’st clansie 

The fourth clause deals with in sniail ri\ (‘rs, tla* luals of 
which have been recognised as the ju-operty of individuals : 
giving them to the proprietor of the lied of the river. And the 
fiftli clause provides that ' in a.ll cases of claims amldisfailes 
respecting lands gained by alluvion, or by dereliction of a. viver 
or the sea. which are not specially provided for by the foia'gofng 
rules, the Courts shall be guided by local usage, if any he i‘stab- 
[ished as applicable to the case ; and, if not, by genera! }‘rim‘i[)le,s 
of equity and justice.’' 

Tvvo observations arise on this statute • 

1. There is nothing to show that the first riih‘ conlenqilates 
land other than that which commoniy falj.s wirliin the deliiiitioi. 
of alluvion/' viz., land gained by gradual ami inipenrejitilde 
iiccretion, the incremMiiwi lalcns of the (Tvi) law. 

2, No express provision is made for the case of lami which 
has J)cen lost to the original proprietor by the encroachnient 
of the sea ora river, and which, after diliiviation, i<‘-a|)pears on 
die recession of the sea or river. But on the othei- liaml, ihmv 
i.‘' nothing to take away or destroy tlie righl <>f t in' original 
pioprietor in such a case ; which must therefore, lie detennined 
hv “ tluvgeneral principles ()f equity or justice" nmim* thf^ 
Hbii rule. 

That the right of the proprietor in the cas(‘ last jvnt exists 
'Hid is*i’ecognized by law in India, is established by al least two 
ca'^es decided at this Board, and therefore lunding on their 
bord.ships, viz.^ the case of Musmnnd Imam Bamh and another 
liargamnd Ghose{\) and the recent case of Lopez v. Madanr 
n decided on the 11th July, 1870. 

(iTTi, L. R., P. C., 4 ; 4 Moo. 1. A., -UM. 

(2) 5 B. L. B., 521 ; I'J Moo. 1. A., 4ti7. 
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Tlie former is a clear aiithoritv that the identity of tho > 1 ;,, 
may be established by maps and ancient documents ; altluHiuji 
by tlie long submergence of the land, all external inaj‘k,s and 
moans of identification have been obliterated. It is not. Iiinc- 
ever, very clear in that case whether the question betweeii tlie 
|)artie>s was one of boundaries of the original estates ; 0; of 
dispute betAV(‘eii one party claiming the land as a reforinnrioi, 
on liis original land, and the other claiming it as an accirhoii 
tinder the first clause of the 4th section of the Regulation. Tlin 
latter, liowever, was clearly the issue between the parties in ilu< 
rase of Lope/: V. Aladnrimohan T}iaknr.(\) It may. howevei, in- 
said that that case is distinguishable from the present hv ]{>. 
peculiar circumstances, inasmucli as in the fornier the encivKicio 
ment of the river had in the first instance swept away the miv 
face of t}i(‘ plaintiffs' Monzalf, and made the (lefendant, who ji-dd 
lands belli ml tliose so swept away, for the iirst time a ripa i iatt 
jiroprietur : and because the jilaiutiff had, by tlie prepariitioi! 
of tin* tanah^f/ider map and otherwise, taken peculiar prcoauiions 
to preserve and protect Ids right in the soil, against his 
neighbour as well as the Governmeut. 

Jt was, moreover, contended that some at least of the prin- 
ciples laid doAvii in the case of Lopez v. Almlavwiohm Tkihi>(\] 
are, in conflict witli the previous decision of this Board in tiir 
cake of Eekowri Sinrfh \\ Hiralal Seal. (2) Tliat case liad not 
been re))(M.'ted when that of Lopez v. Madmimolmn Th(\hr{\) 
was decided, and does not appear to liave lieen cited in 1hr 
argument. Their Lordships cannot, hciw ever, perceive uny 
inconsistency between the two judgments. Tire decision in thr 
ease of Eekoirri Simihv. Hifalal Seal{2) seems to have proceedtsi 
<ni two grounds, namely, 1st, that it was not competent to tlir 
plaintiffs, who had alleged a title to tlie laud as an accretion to 
their estate, to raise at the lu^aring of their appeal a dilferotil 
case, viz., one *' simply of original ownership of the site of ihr 
lands reformed ; and 2ndly, that had such a title been properly 
])leaded, the evidence failed to establish the identilicatiou (vf tlio 
site, Tlie case of Mussmrmt Imam Bandi v. Haripmufl 
is cited in the judgment w'hich tiirows no doubt upon the validikV 
of such a title if properly pleaded and proved. 

Again, tiie learned Counsel for the respondents, ami 
])jirticular Mr. Pontifex, argued broadly that, by diluviation 
into a navigable river, land is permanently lost to the origin 
proprietor, and becomes the property of the State ; \nd in 
support of this proposition, they relied much on an American 
work, ‘‘ Honk on Navigable Rivers/’ which they argued was tne 


(1) a B, L. R., 521 ; 13 Moo. I. A..4U7. 

(21 12 Moo. T. A., 36. 

(3) 2 B, L. R., P. 0., 4 j 4 Moo. L A., 403. 
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jviK' t: deserving of attention, by reason of tlie similarity whieli 
4 s between the great rivers of America and tiiose of India 
jij 1 heir conditions and mode of action. This authority, however, 
ihu's not appear to their Lordslups to assist the respondents’ 
The law of alluvion in America seems to be less favourable 
JO riparian proprietors than that of India or of England. For 
Air. Houk draws a distinction between estates consisting of a 
oiven vpiantity of land, and. defined by a inatliomatical line, 
thoiigh by one on the margin of a river, and those of wliich th(‘ 

• iver is the nominal boundary. He holds that in the former 
rase, alluvion, hoAvever small, and however gradually and im- 
]KH'ceptibly formed, is the property of the 8tale. And after 
({ealing with this question, lie says in s, 258 “ Nevertladess, 

it is possible that, by the action of the. sea. or a change of tlie 
.diannel of a river, the land so grant(‘d may be partly lost. No 
doubt in case afterwardvS the land should be waslied up again, 
it would belong to the former owner of the estate originall\' 
[Mirchased, and no further. While, however, the land is sub- 
iuerged in the river, the title is in the State.” This is 
ronsistent with the Civil law, Dig. Lib. XLT. tit 1., S. XXX. 
and with the law of England as declared in the jiassage eited 
in the case of Lopez v. Mcdamnohw Tkahff (1) from llah^ 
■' De Jure Maris.” 

In India the point thus taken seems to l»e concluded liy tli<‘ 
authority of the decided cases. The learned Counsel did not 
cmitcnd for a distinction between a tidal river and a navigable 
river, which has ceased to be tidal. Their lairdships haA^e no 
reason to suppose tliat, in India, there is any such distinction as 
regards the proprietorship of the bed of the river, though in 
respect of the mode of accretion, there must be some dinerence 
h(*t:ween the effects produced by the daily flux and rciiux of 
the tide, and the changes Avhich are inainiy consequent on tin* 
aisnual floods. Noav, if there is no such distinction, it is clear 
tliat the (jranges at Bhagalpore, as in the case of Lopez v. Madan- 
'mlian Thahir,(l) and at Patna, as in the case of Mussamaf. 
Immn Bandi v. Hargavind Ghosej(2) is a navigabh;, thougli no 
huiger a tidal river ; and, consequently, that these cases are 
direct authorities against Mr. Pontifexhs proposilion. Their 
feirdships accede to what is said in the case of Lopez \\ Madav- 
rfujimn Tha]cur,(l) to the effect that a proprietor may, in certain 
t‘ases, be taken to have abandoned his rights in the diluviated 
It is unnecessary to consider Avhether this might not be 
^ he result of a successful application for remission of revenue 
Act IX of 1847, s. 5, For in the present case, there is 
^auhing from which such abandonmont can be inferred. If an 


(1) 6 B. L. K., o2i ; Moo. 1, A., 467. 

(2) 2 B.X R., 4 ; 4 Moo. 1. A„ 403. 
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1872. applicatiou for remisf^iion of revenue was made, that: 

N was refused. 

appellants having then established a frima Jaci: 

Ghose to the land in dispute as a reformation, the question is 

V, the respondents have a. superior title to it as an acciernjr, 

Mahomed g^j^tled dim. It is not easy to see upon what 
’ a title to alluvion by gradual accretion should prevail s 
the original ownership established by identilication of site, miess 
it be that, where the accretion is so gradual as to be latent aix] 
imperceptible during its progress, the law, on grounds oi ( 
venicTice, presumes incontrovertibly tliat no other owacijili ip 
can be shown to exist, and so bars inquiry. 

In the present case it appears to their Lordvships tluit isiKli 
gradual and imperceptible accretion as the law contemplabis is 
not proved, and that there are peculiar reasons why tlie tith 
of the plaintiffs should be preferred to that of the defeiKlaiits. 
The latter do not claim the land as an accretion to their origiiiat 
estate. Tlicy claim it as an accretion to the chur cast up l iv }k 
river, and settled with them by Government. Let it be granted 
that the first effect of the retrocession of the river was to leave 
bare this char in the midst of the stream, and that the' land tJion 


cast up was beyond the confines of the plaintiffs’ estates 'flvj 
riyer continues to recede, more land appears and new land 
though adherent to that first discovered, is really a deposit on 
the ancient site of the plaintiffs’ land. Why should the owner- 
ship of that whicii is thu.s regained be altered by the fact tliat, 
from some accidental cause, land forming the outer edge of it 
first emerged as an island ? The Dann^hds map seems to show 
that this must have been the course of the river’s action. Noi, 


as their Lordships have already observed, is there any tnisl- 
worthy evidenc(v which traces the history of the disputed land, 
or shows that, by gradual and imperceptible accretion, it bccann? 
adherent to the o/M/r, which upon the whole evidence miisi Ix’ 
taken to have now ceased to exist. Such a case as the prcnseiit 
is very distinguishable from the ordinary case conteTiiplared 
by the Eegulation in which a river, gradually shifting its channel 
in one direction, continually eats into one bank, and leaven the 
other, never ceasing to flow between the competing estates. 
Their Lordships are not insensible to the difiicuitics ef 
identification, and to the danger of encouraging claims of 
kind on insufficient evidence. They lay down no rule as t«? the 
strictness of proof which the Courts in India may require in sneh 


cases. 

They also consider that a title founded on the orighiaf 
ownership and identification of site is to be confined primd 
to the reformation on that site. And if, in the present ca^e, it 
had appeared that some part of the land in dispute had 
thrown up beyond the original boundaries of ?the 
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li question luiglit fairly Iuut iirisen between llie apneb 
and the respondents whetlier tiiat wms to be taken to bo 
^O'cvetion to the estate of the f(a‘nLer, ov to the sot tied rJiur 
i;|)C latter. But upon the evidenoe thev are satisfied tliat the 
^dioie of the land which continues i.o bo subject of the suit 
a reformation within the limits of the app(dl;ints’ original 
ostaie. This being so, their Lordships are of opinion tharthe 
Judge was right in decreeing the whole lo the appellants 
And they will humbly advise Her Majesty to alh»w rhe appeal ; 
to reverse the decree of the High Court : and to oidt'i- that, iii 
iit:u thereof, a decree be made dismksi ng tlu'. appeal to that taunt, 
;),nd affirming the decree of the Zilla Judge. . Tin* a]>peHanis 
must have from the respondents, the plaiiitiifs iu Ihebuii the 
costs of the litigation in India and those of tl>i^ ajipeal. 1’here 
will ho no order as to the costs of Govermnent on this appeal. 

XoTK.-“Tliis oaae was follt)vved by a Full Hciich of the f'ahntta. 
Hiuti Court as authority for the ]iropo.sitioii that l.aud reformed mi an 
..hi site oannot be treated as land gained ])y alluvi.m within tlie meaning 
of Rc-g. Xi of 1825 ; F ah/un idanMs^' v. Secretonj oj Stak„ ]. 1,. R., 14 Cab, . 
1)7. affirmed by the Judicial Couunittee in 1. Ll R,, 17 ( Mlc., 500, p. 0. 
fstMi also Knntff Pramd v. Ahdnl Juniir, H 0. AY. N., iJTO. 
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SONET KOOER 


V. 

HIMMUT BAHADOOR.* 

[Refortei in L L. /?., 1 Gak.y 391 ; 3 L !)2.1 

Tlieir Lordships’ judgment was delivered by 
Sir J. W. Colvile.— TJie question raised by tliis a}»pea!. 
though short, is somewhat novel, and there appears to he. iitHe 
positive authority upon it. 

It appears that Rajah Modenarain Singh, being a llindii 
Zemindar, but having an illegitimate family l)y a Maln^riiodiui 
. lady domiciled in his house, granted the mokurran in que^lion 
in the name of one of the infant daughters of that family, Sliiii ' 
foonnissa Begum. The grant w-as clearly intended to cieatf^ 
an absolute and liereditary mokurrari tenure, inasmucli as it 
contains the essential words, “ generation to generation,’' wliicli 
in. documentvS of that kind have always been considered to liavc 
that effect ; and their Lordships do not find in the particular 
document any special terms ■wiiiclt would distinguish it from a 
grant of an ordinary mokurrari istemrari tenure. It is clear on 
the evidence that Sluirfoonms.sa Begum died before lier father, 
and not very long after tbe creation of the tenure ; and furtlKM’, 
that after her death, the fatlier during liis life, and afterwards 
his widows, who, by tbe Hindoo law, are his heirs, continued tu 
receive the rent reserved from tliose in possession of the lauds, 
the receipt for such rent being, with one exception, taken in 
the name of Shurfoonnissa, the original grantee, and in that 
exceptional case in the name Buratee Begum, her mother. One 
of the questions raised by Mr, Doyne is, what effect ought to be 
given to that reception of rent as a recognition of the tenure 
and an answer to the present claim to resume the \ml?. 
included in it. 

From this receipt of rent after the death of Shurfoonnissa, 
which must have been well known in the family, an inferonw 
may undoubtedly be drawn that the Zemhidar either originally 
intended to make the grant for the benefit generally of his 
illegitimate family, or after the death of his daughter was willing 
that it should have that effect; and it is difficult to suppose 
that the widows were not for some time willing to act on some 

* iVc,se?ie.v~Sir J. W. CoLViLE, Sii B. Peacock, Sir M. B. 
and Sir R, P. CoLlilER. ‘ 
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view of the transaction. It impossible, tbereforo, in 
riio parties in possession as mere trespassers. The reeo^-- 
of their interest by the receipt of reik from them would • 
,,^r^ritute some kind of tenancy re(juiring to IxMletermiiied liy 
or otherwise, flieii* Lordships, liowever, avi^ not puepaicd 
.av that this circumstance is of itself sndicient to defeat; the 
elaiin of the plaintiff in this suit. _ They think that the ground 
npeu wliich the decision of the High (lourt is to bo sujjported, 
if supported at all, is tliat the plaintiff in Ihe suit; is not the 
pprs<ni who, assuming the parties in possession to liave no h'ual 
ntle, is entitled to recover tlie land by tlie desiiiKvtimi of Hie 
jeuure. That, of course, raises the question wliich the High 
(Juint has dealt with ; namely, whether, on the (huxtli of Bhm‘- 
foonnissa without luiirs, the right to the possession of the ImnI 
reoerted to the original grantor, oj* whetiie]* the tenure on such a. 
failure of heirs should. he taken to have esrdieated to tlio Crown, 
The doctrine of escheat to the (Town in the case of a vacant 
inlMuitance was much considered by this Court in the. Ccisc ctf (hr 
(^olkctof of Mxisulvpatam Cavahj Vencala N(umna}Kih(\). in 
that case the property in question was a Zmiindari The last* 
juale ZeMindar had died, leaving a widow, who look a widow's 
estate, and upon lier death tliere were no heirs of her husl)aiKl 
to inherit the Zemindari. Tlie Zemindar was, liowevuir, a Bralj- 
min and tlie point raised in the suit was tliat on tliat gr<mnd 
the estate was not subject to the law of csciieat. This con- 
tention was founded on the text of Menu, which says The 
property of a Brahmin shall never be taken by the King: this 
is fixed law ; and also on a passage in Nareda, where it is 

said ■“ If there be no heir of a Bralimin’s wealth on his 

demise, it must be given to a Brahmin, otherwise the King 
i.s tainted with siu.^’ It seems to have been adiuittediii that 
case that the British Government Iiadat least the smne riglits 
that the ruling power w'ould have Iiad under the Hindoo law, 
the question being whether that limitation which the Hindoo 
law was said to impose on the right of the Hindoo Rajah or 
lung was to prevail against or fetter the rights of the (Town. 
Ijord Justice Knight Bruce, delivering the judgment; of this 
Committee, said : — It appears to their Lordsliips that, ac- 
cording to Hindoo law, the title of the King by escheat to the 
property of a Brahmin dying without heirs ought, as in any 
otfier case, to prevail against any claimant wlio cannot show a 
better title ; and that the only question that arises iipon the 
authorities is whether Brahminical property so taken is m the 
hands of the King subject to a trust in favour of Brahmins. 
And in a subsequent passage of the judgment he went on to 
•say Tjjgjj Lordships, however, are not satisfied that the 

, (1) $ Moo. I A.,m 
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Sudder Court was not in error when it treate tljo a)>7-i; , ,j, ^ 
- 7^; claim as wliolly and merety determinable by Hindoo hi j 
SoncrKooer title which he sets up may rest on gi<,r 

Himmut i^eneral. or U7nvcrsal law. The last owner of the prop, r: v\j 
Bahadoor. question in this suit derived her title under an expjcJ^:, 
from the Government to her husband, a Brahmin, who-ij 
.; succeeded as heiress-at-Iaw. If upon her death there liiui 

any lieirs of her husband, those iieirs must have ])een ascfot 
by the principles of the Hindoo law ; but by reason of tli(‘ piv., 
valence of a state of law in the mofussil, whi(di remiers 
ascertaimnent of the heirs to take on tlie doatli of an owiioi* oi 
property a question substantially dependent on the of 
that bwnei*. Tims the property being originally, and remai niiur. 
alienable, might have passed, by iicU inter vivoi^^ 

British subject to foreign European owner, to Armenian, to Jew, 
to Hindoo, to Mahomedan, to Parsee, or to any otlier pcrnon 
what(jver his race, religion, or country. According to tin*. law 
administered by tlie Provincial Courts of British. .India, on tlio 
death of any owner being absolute owner, any question ioiichlnjii 
*the inheritaiice from him of his property is determinable in a 
manner personal to the last owjiei\ This s,ystem is made tlie 
rule for Hindoos and Mahomedans by positive Kegulatioii : in 
other cases it rests upon the course of judicial decisions/’ .And 
the*final conclusion of the Committee was this Their Lord - 
ships’ opinion is in favour of the general right of the (.’rown to 
take by escheat the land of a Hindoo subj(?ct, though a Braimiiti. 
dying wdthoiit lieirs ; and they think that the claim of the ap- 
pellant to the Zemmlari in question (subject or not s\i[)ject 
to a trust) ought to prevail, unless it has been absolutely, or to 
the extent of a valid and subsisting charge, defeated by the acts 
of the widow Liitchmedavamah in her lifetime. In the lattei' 
case the Government wilt of course be entitled to the property, 
subject to the charge.” In a subsequent case redating to the 
same estate, Cavalif Vencaf^i Narainajmh v. The (Mkckyy oj 
MasiiUpat(.m(l)^ the question was between the Collector, re- 
presenting the Government, and a person claiming to have a 
valid and subsisting charge by an act of the widow- a charge 
which the widow' was competent to create ; and it was held 
that the (joveroment took subject to tlie charge, and the suil 
was dismissed, but without prejudice to the right of the Col- 
lect or, as representing the Crown, to redeem the charge ami 

(I) il MoT). T. a., 610. 

it follows frojn this case that on the grant of a hereditary ' 

of a temire, no interest in the estate remains in the grantor, unless theii- b 
in the grant some valid clause' of expriiss reservation> except a charge to 
secure the due payment or rendering of the rent, 

For the principle laid down in this case, see also 
■ Naruttam, 1. L. R., 17 Calc., 826, md Sacrekmj of State v. - 

... .yv; :L;L/R., 28 Born., 276.. ■ . 
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tlie estate. Tie jjroperty, no doubt, in tins ease was a ' 
btit tbe demon seems to establish the principle,, 

vrltere there is a failure of heirs, the Crown, by the sencral ' 
will take the pioperty hy escfioai', but will take 
it sabicct to any trusts or charges, affect it. There, therefore’ 
^eeni^ to be nothing m the nature of the tenure wiiich should 
|)reve.iifc the Cio\\n fioni so taking a yuokifiivyi. suhjettt to the 

payinent of 

ft has been argued, however, that this mohirmri not being 
iiii independent Zemindari but lieing carved out of a Z(>wmdnn. 
.stands upon a peculiar footing, and that, upon the failure of 
teii-s, the Zmindar takes by right of reversion, or, if nut sti'ictly 
|:,r right o.f rovei’^ion, that the tenure, esclieats to liini as ' the 
superior lord rather than to the Crown. Th(> mokuwm was 
olearly an absolute interest. It was also an ulienahlc interest. 

(t might have been seized and sold, as Mr. Doyne has sliown, 
uudor Act X of 1859, even in a suit for rent. It could not liav<^ 
i)oen forfeited for the non-payment of rent; for in such a ca.se 
t;ii(« Zemindar could only have caused it to lie seized, ])ut up 
for sale and sold to the highest bidder. It i.s, tlierefore, prt)- 
pei:ty which, like that in the case above cited, might have passed 
fo any purchaser, whatever liis nationality, or l)y wliatever 
law lie was to be governed, it cannot, their Lordships think, 
he successfully argued tliat, having so passed, the CvState would 
have determined upon the death of Bhiirfoonni.ssa (supposing 
it had been sold in her lifetime) without lieirs ; for the grant 
contains no provision for the lessee of the hstate created in such 
event. There seems, therefore, to be no ground for saying 
iluit the lands have reverted in the proper sense of tlie term 
to the Zemimfur ; and the only question is, whellier, on. the 
failure of heirs of the last possessor, he i.s entitled to take a 
teaure subordinate to and carved out of his Zemindari by escheat. 

Their Lordships are of opinion that there is no authority 
upon which the power of taking by e.scheat can he attributed to 
ih Zemindar. The principles of English feudal law are clearly’- 
inapplicable to a Hindoo Z(mindar. On the otiicr luind, it is 
dear that, if the Zemindar has not such a right, tfjo general 
nghf; of the Crown subsists, and must prevail. 

On the whole, therefore, their Lordships tliinlv tliat the 
Ibgli Court have come to a correct conclusion in liokling that, 
'Supposing the parties in possession have nothing but tlieir pos- 
^•OHsion to depend upon (a question on wliich their LordshipsS give 
opiiuon), the superior title, under wdiich alone they can ])e 
^Histed from possession of the lands, is not in the Zjcmindar or 
ds representatives, but in the Crown. They will, therefore, 
ii.uiubly advise Her Majesty to affirm tlie decree under appeal, 

to dismiss this appeal wdth costs. , i 

Appiml (mm.med. 
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June S. V. 

BAIi KOWAR KOERL* 

[Reporled m L L 17 Cab., 726 F. B.] 

The opinioiis of the Court (Pkthkram, C. J., Prinsep, 
O’KInealy, and (those, JJ.) were as follows : — 

Pethbram, 0. J. — This was a second appeal whicli arose <<!](; 
of a suit brougiit by the plaintiff to recover a balance of rent ai; 
the rate of Rs. 22-2 per annmn. The defendant by his pleadri , 
on the settlement of issues, stated that ho was tenant to tin* 
plaintiff of the land in (jiiestion at a rental of Rs. 18-10-6, {ind 
the Munsif fixed as the first issue for trial — Is the defondaiit's 
'rental Rs. 22-2 as alleged by the plaintiff, or Rs. 18-10-6 as 
alleged by the defendant ? And the questions which arise in 
the second appeal and in this refermice are upon that issia>. 
Both the Munsif and the District Judge, before whom the case 
came on appeal in the first instance, have found upon tliis issue 
that the defendant’s rental is Rs. 18-10-6. The case has l)co!i 
brought before the High Court on second appeal, and the plaiiitif 
contends, —first, that there was no evidence on which the Munsif 
and the District Judge could come to such a finding ; secoml, 
tliat even if there was some evidence, tlie Judge’s judgment 
shows that he has so misunderstood the plaintiff’s case, and has 
so misapplied the law, that his finding on the facts may be ro 
opened in this Court on second appeal ; and, thirdly , that even 
if the rent is found to be Rs. 18-10-6 only, the plaintiff is still 
entitled to recover the larger sum of Rs. 22-2, the balance bciri^ 
made up of items which are neither uncertain nor arbitrary, and 
which the evidence shows the defendant agreed to pay as part 
of the consideration for his occupancy of the plaintiff’s land. 

To discover wKether these contentions are well founded, it 
is necessary to see what was the evidence which was given in 
the case. The suit, both before the Munsif and the Distrir t 
Judge, was heard along with thirteen others relating to the same 
and they are all governed by the same judgment. 

The plaintiff, in order to prove that the defendant’s rent 
Rs. 22-2, called the defendant himself, and also required Imn 

Present .'—Sir W. Comer Petreram, Kt., Chief Justice; Afi. 
Pbinsep, Mr. JuHtice Pkjot, Mr. Justice O’KiNKAnY, and Mr. 

Chose. 
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to siroduce his receipts for rflnt for the yt'ars 12>SU to 121)2, iSijo. 

ihe defentlaiit did not produce, the receipts ■ aiut p'l 
secondary evidence of their contents was fjiven l,v the jdaintill! pit^d 
^v^lo produced the corresponding counterfoils which wi're in the Siurh 
follsiwing form 

Bal Kowar 

No. D. A. 1078. 

Duniraoii Raj. 

No, 2 . . . . . . IN-, j (oni* yii]KH‘). 

Date 25th Kuar 1280. 

Mohit Koeri Kaslitkar, iniiabitant of liaiou Bavia. Ihiovioh 

on account of rent as per details of .Alouzali Itarmi 
Pei , 2 iinna]i Bliojepore.” 

“ Out of (tlic rent of) tlie year 128() Re. 1 (one TU|)ee). 

Keeeived one I'UjX'c. 


(Sd.) Adixath Rai. 

Tehsillat'. 

By Ills own ])eii. 

(Sd.) Dko Nakaix liAi,, Palinffi,'' 

'.riiese counterfoils showed that iu scveial of t lie years ft;oiri 
1286 to 1292 the defendant had ])ai(l the e.\aet sum of lls. 22-2 
uud that the yearly payments had always beim within a few 
pice of tliat sum. • 

The plaintiff also put in his jinimhiindh for those yeai<, 
wliieli were in the following form : 


Annual Jamabundl of Mouzah Ramn Bat in for ifmr 1280. 
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The defendant in Ids evidence said: — 

am defendant in sidt No. 156. 1 know that 
Mmach, clianda^ negy hatla are in the rental, because I have ]m 
paying them. BafM k included in my rental of Rs. 18-1 Y 
1 do not object to this hatla. 1 do not recollect if I liave paid : 
the (ihwahs seperately from or with the rental-proper. I do ]) 
know if receipts were called for. Receipts are not presc!:\i 
I do not reriiember from whence sarak^ negy khiirucJt and chfi 
have been collected. 

The plaintiff also put in the sehas for those years when 
appeared that they were kept in the following form : — 


DUMRAON RAJ. 

Maharaja Radha Prosod Singhy Saheh Bakidury proprielm, 
Pergummh Bhajejum Seha (aammt) of individua^^^ in the 

telml (colkcfion) of Adinuth Raiy the tehsildar of M.ouzah Romv 
Barkiy d'c.yfor the ivecJc commencing from the (a) 26th of tlw 
ownlh of Kmr ayid ending the 26th of the month of 
Knar 1286 FasU. 


■ For thf Current ^ 
Yeah. 



1*- P « 


Ill4 


Arrears with Specih- 
cation oj' Years. 


1 rt 


:i s 

il I . , 

^ I "O 13 K* ! “ 

■■*1 S ^ W ' 

5 1 


(«) Slo, in original. 


The plaintiff called his tehsildaf and patwari, the latter of 
whom said that in the accounts of ceiijain^^ y 

baMy saraky &c., were entered in separate ^ 
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,]e.!t'udaiifc filed an authonticattMl copy of tlie pl.aiiitlfi\s iggo, 

for <279, whicli was in the loilowinjr form : ^ 


Rumu Buna, PcrffHnnah Bhjf'poir, pmperjij of Bal Kuwaif 
Mdarajfi Radha Pmad Sivgh Ji Bulmhir ■ Aimual jnmubmdi 

of -udmdml temnfs. 


Xsnic of. XciiAut, 


Lund I Koad „ | 

rent. | cc.s. ; j 


I ; u) j o 


Bi'S. C. Db. Ks.A.f. Bgs^.C.Dh. Rs.a.p. ris.A.ivlRs. a, I'.jRh.A, i .jjls.A.p. Rs.a. i 

: I i fa) 

'.I 1-2 0 5 0 0 11 4 0 4 10 11 18 10 0 0 0 i 1 10 0 | U 1 1 <1 i 0 5:: I' t 7 < 

i I 18 U -’80166 ' i • 


Upon this evidence the Miinsif found as a fact tlial. the 
defendant's rent was Ks. 18-10-6. He considered that- tlie 
jamahumlis filed by the plaintiff were fabricated ; tiiat the 
receipt filed by him merely showed the amount jiaid, and did 
dot prove conclusively that the whole of the money paid by the 
<lefendant was on account of rent only, and that jumihvmlt 
hd‘ 1286, together with the seha-i sliowcd that the (lifierence 
between 'Rs. 18-10-6 and Hs. 22-2 was not rent at all, but was 
made up of various impositions and charges, and he actmrdinglv 
bavnd the first issue in favour of the dehuidant. U hen the 
matter came before the District Judge on appeal he a tlirmed this 
bmling of the Munsif, And the first (piestion which has been 
argued before us has been whether there is any evidence on 
^be record to support this finding. I think there is, I he 
‘defendant himself stated that his rent was Rs. 18-10-6; tlie 
mabrndi of 1286 indicated that at that time the rental was 
1840^6, and the seJm for the subsequent years indmaded 
fbet evenif it be assumed that the form of thi) jawafmndi had 
been changed since that time, the fact still remained the same ; 
fbat the Miii of Rs. 22-2 claimed by the plaintiff was made up 
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of the rent with other charges added to it, and whether ilo.' 
were evidence for the plaintiff or not the selim were cIo;, i . 
evidence against him. The second {(iiestion then arose , ii 
the plaintifi contended that if there is some evidence on -’in 
record that the rent was the smaller sum, it is apparent Irciu 
his judgment that the District Judge lias so entirely misunCt r- 
stood the case that his finding of fact may* be reconsidereil uk 
second appeal. In the fifth paragrapli of his judgmeni in; 
says 

The plaintiff will not tell ns the exact date of the ‘ coii- 
solidation ’ ; but at last gives us about 1286 ¥. These niodi vii 
consolidations cannot, as this Court lias often ruled, be in.uh^ 
by the malik alone. He must secure tlie ac(|uiescence of il.c 
tenants concerned. There has, therefore, been no ' consoliiln- 
tion,’ as alleged.” 

And Mr. Woodroffe, on behalf of the plaint i IT, says tliat it 
is apparent tliat the Judge thought that the plaintiff, in or(i!;v 
to succeed, must ]>rovc a consolidation of the rent and otln'!' 

^ items by some particular agreement come to between tlie parti<s 
at some specified time ; that with this in his mind he compelltMl 
tlie plaintifi'\s pleader to mention some time, and tliat when lie 
mentioned '‘about 1286,” assumed that the plaintifTs conten- 
tion WAS that the consolidation was effected by tin* cliange ol tlie 
form of and that as that w as the act of the hiinl- 

lord aiorie, it w’oulcl not bind the tenant ; whereas the plaintith > 
casii W'as that the fovm of the jamahumlh and receipts pi’ovn 
that the rent has always been the larger sum, and tliat the otltev 
figm’es merely sliow^ the mode of calculation by which the reiiinl 
was originally arrived at. 

If tliis WAS the view of the .judge as to wJiat the plaintiff s 
real case was, I cannot say tliat lie w'^as wrong. I'ho jamahiMh 
of 1286 sliows that the Ks. 22-2 was made up of that sum anJ 
various other items, and the i^ehus for the subsecpient years, 
wdiich, as I have before said, are certainly evidence against the 
plaintiff, sliow^ to my mind that the lis. 22-2 always contained 
something otlier than rent, though they do not. sliow wdiat it 
was. These docunnmts, in my opinion, rebut the inference of 
fact wdiich may no doubt be drawn from the receipts, that the 
rent since. 1286 has been enhanced to the sum of Rs. 22-2, of 
which fact the receipts for three years are made evidence liv 
section 29 of the Bengal Tenancy Act, and prove conclusively 
to my mind that the change in jamahwiiis was one of form 
only, representing no fresh agreement between the parties aisl 
made by the landlord with the intention of consolidating tl ’- 
other items with the rent, w^hich he could not do except hy 
agreement with the tenant. 

I agi’ce, then, with the Munsif and tlie District Judge that 
tlie rental was Rs. 18-10-6, and that the difference between 
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lh,t aiiiount and Rs 22-2 is n.ade np of Hie iie.ns ivieniio,,..,! 
j;, rhejamaoukm or 1286, and upon, tfns the third quo^A- 

viivn amen, wliicli is the tjuestion ujKin whidi the case of Piidma 

S>aid Hiwfh V. Baij i\alh Snffih{\) apjieareii t<, t[)»‘ referriii''- 

BfMicii to be in conflict with that of CIndf<n> Mahhw v. TUuh 
dhari 

llic Citse of ChullfDi j]l<ihf(tv v. 1 ththi lift y{ Siti('/Jfi2) was 
d'cided in January, 1885, before the jiassin^ of iiu‘ Beriital 
i foiancy Act. l.he suit was j>\ ticcdddys to recovoi* from a 
I \'()t Jl'S, IjlOo'l'S (IS aiieais of vnfuii and Idfoicf/ rtmt toi' the 
years 128() to 1288, together witli certain custoinar\- ahrahs. 
•['he nature of tlie abwabfi appears in tite report of the ca^.'^e to 
have been certain in this sense, that the anioiint depended (»n 
tfie amount of the rent or of tlie product' oi the hind when thi* 
U’jniro w^as hhov'h. It was found as a fact that according to 
file custom of tlie estate, of wliicli tin' defe.n<lant's land formed 
;i part, these items had been ])aid liy the defendant and his 
ancestors for many years, so that it ap})cared iliut they weiv 
not uncertain or arbitrary, but werf always paid, the amount, 
of them each year being merely a matter of cakulution. Mr. 
•Instice Mitter, at page ,l8d, says as to this : - 

It lias been next contended tliat although tlu* disputed 
items in the plaintiff’s claim arc described in the plaint as old 
usual abuHibs, and in the Zenvindari accounts also they an? 
(h'signated. as ahivaks separate and distinct from tlu‘ speciti<‘d 
rent, yet they are not abwabs, but part '*)f the rent. This con- 
tention is mainly based upon the ground that anytliing which 
is certain and definite does not come under tlu' class of (dnvctbff, 
the imposition of whicli is prohibited by tlie liegulations, Al- 
tliough the Regulations did not clearly deline wliai- an abwab 
is, still I think it cannot be maintained that anyttiing whicli is 
definite and certain is not an (dymb nridei’ the Regulations, 
althougli the parties to the contract may (‘all it so. It seems 
10 me tliat the Regulations, wdthout defining accurately what 
an abwah is, left this question for tlie determination by tin' 
t ourt in each case upon the evidence. 1 cannot, find anywheie 
in tlie Regulations the precise definition of the word (dnvab 
which would justify me to treat the disputed items of claim 
us part of the specified rent, although the plaintiff ciaims tlicm 
m tlie plaint and enters them in the ZerimRlnri accounts as 
^dmabsd^ 

And the Full Bench held that nothing beyond the nagdi 
;n)d hkotcU rent could be recovered, any contract for the payment 
the other items, whether express or implied, not being en- 
forceable. 


1 890 , 

f^adha 
Pro sad 
Singh 


(1) I, L. R., 13 Calc., 82S. (2) R R R- ^ Calc., 175. 
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This cas(Mmme before tbe 1M\7 Coimcii on appoal( l >. 'i i , 
Radha judgment of the High Court was affirmed* Lord Macnai;c!iJ> n ' 
Prosad delivoring judgment in speaking of the items in question, .s.: vs • *** 
Singh ‘‘ Unquestiojmbly they have been paid for a long 

Bal Kowar not appear. They are said to have heon hnid 

Keen*. according to long-standing custom. Whether that i,nea?'i.s rijaj; 
lliey were payable at the time of the Permanent SettleiiiiMit; 
not is not plain. If tliey were payable at the time of tlie Pei. 
manent Settlement, they ought to have been consolidated, wit j. 
the rent under section 54 of Regulation VlII of 179;k IsOt 
being so consolidated, they cannot now be recovered mulei sir- 
tion 61 of that Regulation. If they were not payable at the t [i,]^ 
of the Permanent Settlement, they would come under tlie <ios- 
criptiou of new nhivah in section 55, and they M'oiild be in tlint 
case illegal/’ 

By this judgment 1 understand the Privy Council, while 
affirming that of the High Court, to go beyond it and to hold 
that under the Regulations nothing could be recovered for f he 
’ occupation of land, except one sum which must include eveiv 
tiling whicli was jiayable for such occupation arrived at eitlu-r 
by agreement or by some judicial determination between tlie 
parties, and that any contract, wliether express or iniphiiMl, 
to pay anytliing beyond that sum, under any name whalevei. 
for or in respect of the occupation of the land, could not bf* 
enforced. 

After the decision by the High Court of the case whicli I 
have now considered, but before the decision by tlie IhiYv 
Council, the present Bengal Tenancy Act (VllI of 1885) cann* 
into force. The sections of that Act wJiich are material to 
consider art? section 3, sub-section 5, by which rent is delined 
to be “ whatever is lawfully. payable or deliverable in mouey or 
kind by a tenant to his landlord on account of the use or occu])n- 
tion of the land held by the tenant,'* and section 74 which enacts 
that all impositions upon tenants under the denomination of 
ubwUh, mahtut or other like appellations, in addition to the 
actual rent, shall be illegal, and all stipulations and reservations 
for the payment of such shall be void.” After this Act had 
been passed, but before the decision of the Privy Council, the 
case of Pmhm Nund Singh v, Baij Nath Singh(2) was decided 
by a Division Bench of the Court. In that case the plaintiff?^ 
sued to recover Rs. 2,830-13*3 for arrears of rent and for teJimri 
and salami due to them for the years 1290 to Baisakh 1293 
in respect of a nwhirrari-tQmie held under them by the defci)- 
d lilt. The basis of the suit was a JcahiUyati dated 25th Decem- 
ber, 1869, by ^whioh the defendant agreed to pay a certain fixe 


(1) L L. R., 17 Calc., 131 ; L. R., 1(5 1, A., 152. 

(2) L I.. R., 15 Calc., 828. 
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piMs a small auimal addition for itfjns desi-iiiatod tJn vi,:,, 
Jjs fiAwari, dwsara, d,nA sahmi towzi, in rospoct of whioli itinii- 
tit(' .{mounts declared to be payablo weie Rx. 9 ami Rs 2 res 
j„,avely. Jhe only question \vas wlmther the and 

could be recovered, llie learned Judtres ]iel(| tliai as 
items in dispute were not arbitrary and, lincortain in ijieir 
eharacter, but were specific sums wiiich tlit‘ tenants had a^n'ced 
to pay to their landlords, they were in fact ])art uf the'^rent 
.ip;rced to be paid and were not nhwahs at all. Tliey considei ( m 1 
that what is or is not an ahvah must depend oii tlie ciiv.uni- 
:d.ances of each particular case in whicli the question arises, 
and they allowed the plaintifi^s claim. Tt is clear that this 
case may be reconciled by the jud;^ment of the Hij.h Conii in 
the other case, as Mr. Justice Mitter expressly says tliat tin* 
question whether the disputed item is an abtrah muHt be decided 
by the Court in each case : but if I liave eori’ectJy understood 
the judgment of the Privy Council in the same, case, it is cijually 
I'.lear that it cannot be reconciled Avitli that, as tliat decided 
that nothing can be recovered from the tenant except tlie one* 
sum. fixed as the rent of the land, and in thi.s view, I think, we 
must hold the case of Pudma Numl Sutffh v. Baij Nadi 
to be overruled by the decision of the IMyv ('oiineij in that of 
Ohultan Mahton v. Tilukdhan tSiH(ik{2), and tliat nnlcso tin* 
laAV has been changed by the Bengal Tenancy Act in favour of 
the landlord, the items in dispute in this action cannot be re- 
covered, as they have been proved to* be something beyond 
the sum which had been agreed upon as rent. Tlic definition 
of rent in section 3 of the .Act does not, in my opinion, afiect 
the question, as that would have been tlie correct definition 
of rent without the avssistance of the .Act, and consequently was 
so at the time of the decision of the Privy Council, and the only 
question is as to the meaning of section 74. 1 think that the 
effect of that ‘Section is to declare the laAv to be as it is laid down 
by the Privy Council in the judgment wliicli I lia ve cited, and 
to be that no imposition under any name wliatevei' shall be 
recovered ’from, the tenant for or in respect of the occupation or 
tenure of the land beyond the sum wliich lias been fixed for rent, 
whether that sum has been fixed by agn^eiuent or b}' judicial 
iletermination between the landlord and the tenant. 

In my opinion the portions of the claim wliich are objected 
to are illegal, and cannot be recovered a.s rent, and the second 
appeal should be dismissed with costs. 

O'Kinealy, J. — In this case the plaintiff, a. Zemindar^ sued 
the defendant, his ryot, for arrears of rent due on account of 
the years 1290 to 1293. The plaintiff alleged that the rent was 
its, 22-2 per annum. The defendant, on the other hand, con- 


1S90. 

Rad ha 
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Sin^h 

Bal Kowa 
Koeri, 


(1) L L. E., 17 Oalc., 131 ; L, R., 16 1. A., 1.52. 

(2) i E., 2 I. A., Bt j). 6. 
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1890. tended that it was only Rs. 18-10-6 and that he had paid Hat. 

fi’dded that the diilereiice between Ils. 18-1 !.(; 
pfosad V plaintiff, consisted of Illegal cr ,v s 

Singh whicli has l)een incorporated with the original rent. 

■f). In the first Court the plaintiff examined his patwari, ij.,, 

Bai Kowar (]ie defendant, in support of his case. The jh/i: /- 

bundis, or collection papers from 1286 to 1202, were also yu). 
(laced as corroborative evidence. 

The Munsif held that the jamahundis from 1286 to 1292 
liad been fabricated in order to support a false case. He hns 
also held that the amount claimed as rent included alnvoh, 
such as iiamk, khiruch, nag and hatla : he found that tlie projXM; 
rent was wliat the defendant alleged it to be, and on that basis 
h(^ decreed the arrears found to be due. 

The plaintiff appealed to the lower Appellate Court. He 
arginal that the Munsif should liave found whethor the anioimts 
claimed to be included in the juwK/, and disallowed by the Iovum 
C ourt , were legal cesses or not, and he urged that the of 
,])roving tliat illegal taxes were included in the rent claiined, 
lay on the defendant. Ho further asserted that the Munsif was 
wrong in saying that the;;V./^uu6u/u//.s- produced on the part of tlio 
])laintiff w(‘re not genuine, and asserted that the plaintiirs 
claiip was proved by the statements of the defendant and tho 
])apers admitted ])y him. These contentious seem to have 
failed before the Judge in the lower Court. He came to tiic 
same conclusion in regm-d to the j(imahiindi.s as the Munsif. and 
lie agreed with that Judge in thinking that the sum stated by 
the defendant was the asul jama, wliile the amount claimed hy 
the plaintiff as the yearly rent was made up of the jama with 
otlier items, such as samk, klinrmh, neg, and batta. 

This being the case, and the suit being a .suit for rent, he 
refused to grant the items in excess of the annual rent, becauscs 
in iris opinion, it was not rent, and the plaintiff ought not to 
succeed on a different title. He therefore dismissed the appeal, 

From that decision a second appeal was preferred to this 
Court, and before the Division Benciut was contended on behalf 
of the plaintiff, that the defendant liaving for many years paid 
the sums claimed and taken receipts as if the amounts paid 
had been rent without any specification of the items sarak, 
khuruch, mg, and batta, lie was bound to pay rent at that rate, 
and the Court below ought to have held that there had been net. 
only a consolidation of these sums with the rent, but an implied 
agreement by the defendant to pay the whole amount as rent. 

80 far as I can see that is not a valid ground of secoiul 
appeal, in the case of Meer iMahonied Hos$em v. Forbes, their 
Lordships of the Privy (-onncil say(l) 

(1) L, R., i6 L A., 233, at p. 238 ; I, U R., 17 Calc., 291, at p. 2^B. 
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28 f) 

The case was before the Ili-h (’ourt upon Hpecial Appeq] 
,,.,A therefore, m strictness, they hud nothiut- to do witii the 
(.vi/lence in the cause.” 

in the more recent case of Pcriap ChmifJrr Olme v. Mohendro 
lhrfiat(\), decided by their Loid8]ii])s on the 29th dune, 1889. 
j-h, re is the following passage ; - 

‘‘ Their Lordships liave doubled w hetiier the .ludaes of tlie 
Herh (h>ui‘t, in hearing the uppeuLs. had regard to the juaivision 
[he Code of Civil Procedure (Act XIV of 1882), section 584, 
;is to appeals from appellate deenu's, and tliought. tli('v were at 
|,l,erty to considm* tiie^propriety of the lindings rd t he District 
Judge upon questions of fact. Certainly IImu'c are some |)a8sages 
in tiieir judgment, particulai'ly in the latter part, if not: lA the 
[urmer, which suggest tliis. Their Lordsinp.s nuist. o])serve 
that tlie limitation to tlic power of the Court l:»v seetions 584 
and 585 in a second, appeal ought to be attended to. and the 
Appellate Court ought not to be allowoMi to (piestion th(‘ :rinding 
of the first Appellate Court u])on a nmltt'r of fact.*' 

In this case two (.!ourts have come to the same conclusion 
on a matter of fact, 'which goes to the foundation of the case,* 
namely, wdiat was the rental of the del(‘rida.nt ; and they have 
decided adversely to the appellant. Tliis seems to im^ to con- 
.•hide the case, and to render it ini])ossi](]e for us to decriie the 
second appeal in favour of the ajipellant. • 

In this view of the case it would seem unnecessai'v ihat I 
should answer tlie question referred to tin's Coui’t, mimelv, 
whether tlie portions of the claim thatar<‘ol) jecfed to as coming 
under the denomination samk, negimd I'hmir.h, are illegal cesses, 
or wliether they are recovcralilc as rent by reason (»f t lieir having 
been paid for a long time along witli rent and witliout any 
sjiecilication in the rent receipts”; but as the .liulgo in the 
Court below lias forwarded as part of In's judgment a decision 
on the nature of abwahs, and a majority of tlie Judges comj.iosing 
the Full Bench think that it should be answered. 1 think it is 
iK'tter to give my opinion. 

In order to determine what was tin* meuriing oi rent iimh'r 
?he old llcgulations, and what were th(‘ cesses and ussfsssmoiits 
tliat the}' were intended to prohiliit, it is necessary to see, w'hat, 
the law was before the time of the Ihu'inanent SiJJlement ; what 
the evils were that the Ijegislatnre then intended to g<*t rid of, 
and howr they attempted to do it. 

Before the acquisition of Bi'liar by the Last India Com- 
l^uny, the distinction betw-een rent and revenue can hardly 
i»e said to have existed. Both wei'c looked upon as the dues 
‘4 Covernment, rather in the form of a tax on land than as rent. 
Thus in Kegulation XLIV of 1798(2), we find it declared that, 

(1) Preamble. (2) Fifth Report, Vol I, p. 103. 
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according to the established usages of the countiy--- aiid j 
according to 24 Geo, HI., (1784), chapter 25, section 31), v . 
to guide the Directors in fixing the income of Government Iimiji 

land these dues consisted of a certain proportion of the atiie!.,] 

produce of every bigha of land demandable, according to ijie 
local custom, either in money or kind. This right was a > 
peculiar to the state alone. 8o that as long as the Mo.-dnil 
(loverniucnt was strong enough to govern the provincial ndiMs, 
taxation, so far as it fell upon land, may be said to have Ivmm, 
substantially of a fixed nature. In Behar the Zemindar dividi il 
tlie produce of the lands with tlie cultivators in stated picMxn- 
tions ; and in l:Jengal a settlement was made wddeh the ryot iiiiori 
a sta^ndard called the asul, or original rate, with the accuimiho 
tion of taxes successively imposed upon it. These taxes \\m\ 
divided ijito abivab and mahtut, and in calcidating the Zemimhinj 
demand, now called rent, the Zemndms levied the asiil or grontKl- 
rent according to ihe. jamabundi, or assessment, of eacli villa gi-, 
and the excess imposed, if ahwah, according to the rate of tiu' 
■pergunnah, and if mahlul, according to the rate of eiich 
*'ehnkla. These two, namely, the ami and abtmb, constituted the 
whole land revenue demand imposed on tiie ryot prior to aia 
after the British rule. To illusti*ate this, I print from Mr. Sliort'h 
Minute the following abstract(l) of a ryot's account taken 
abofit the year 1781 

Rent of 7 bighas 12 cottahs 7 chittacks of land Es. As. i.i K., 
of various produce, calculated at a certain 
rate per bigba according to its produce . . 14 0 8 


Almab cesses. 

* Rs. As. G. 


Ckout at 3-1 6 per rupee 

Pulbnudi. a half mo. deiuund 

2 

10 0 

or |-4 of the^’am 

9 

•7 2 

Nuzzerana 1 mo. or | 

1 

2 15 

Mangan, 1 mo. or 

Fouzdari 3-4 of 1 mo. amount 

1 

2 15 

orM6^ 

14 15 0 

Company's nuzzerarta, 1^ mo. , . 

0 

1 7 

Batta 1 anna per rupee 

0 

0 14 


Total . . 22 12 10 
KhelcU l^ anna per rupee . . , , 2 2 I 

Totaljama- .. 24 14 12 o 


(1) Fifth Report, Vol, I, p. 163. 
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,\s 1 have stated above, the assessiueiii of larul rev'Miiio 
right of tiie Government alojio, and as a fa(‘t the (hnern 
when in full vigour, supervised the assessment year Ivr 
veal'- AhifJihs wcic in tlnni natuie uiieveistitiiiioiiid ; from 
ti)c beginning of the 18th ecntiny, when tlie Huhahlars wore 
fjeeoiriing more independent, they beyan io levy new perpetua! 
j})Uiosts now called suhaklan ahwabs. 'rhese vieeregal imposls 
^vei'c levied by the subaMars in a certain pi-oportmm ?o the Ue/, 
or standard, assessment, and the Zemindars who paid wei'c 
authorized to collect them from the ryots in tlu‘ proportioii of 
tiieir amb or standard of assessment, and sonu^times tliese.eesses 
were incorporated with the original asnl, so that the aymceate 
became a new cmiL or standard of assessment, m-eoiding lo 
wiiicli the assessments on land were sub.sefjucntly h^vietl. 

Besides being unconstitutional, there was another obji'etimi, 
to t hese assessments, namely, tliat they eonfinned the Zemindars 
within the subali in the exaetion of tlieij- abmfbs and in increasing 
their anionnt in an arbitrary manner not aiithoi;ir-ed b}’ the 
sidjahdar. The result was that the ineorporated sohalidari 
(dwahs in some instances amounted to 83 pm- cent, of 1 lie asul, 
wliilo the Zemindari abwahs amounted to somewhere aJxnit 50 
per cent. 

Moreover, in some cases, the alnrabs were increased in one 
estate to meet a deficiency in another, so that tlie ineideru'e of 
the taxation varied in different estates, and often according to 
the fiaste and place of residence of the ryot. 

They were also made a means of enlnuicirig tlie rent, while 
it was one of tlie objects of Government to sio]) eiilianeenients 
aiade in an arbitrary and indefinite manner. 

The mode in which these abwahs grew up is well desciibe.d 
liy Mr. Shore in reference to the ryot’s account priuied above, 
lie says, in 1789 

If the accounts of the sanui land were now (examined, some 
julditional impositions Miiight appear. Jhd Zemindars introduce 
tJioni by degrees, at intervals of two, three, four or live years, and 
larely attempt them for twA) or tliree years successively. Soli- 
citation and influence are equally employed to effect the estab- 
lisliment of them, and a ryot, when the burdmi is not- teM> iKsavy, 
rather submit than resist or complain. Tcoqmrai y extor- 
tion may be practised at any time, but a jiennancmt <*xaetion 
of this nature can rarely be established by force ahrne upon 
tbe ryots(l).” 

It is, I think, in this sense that tliese (-esses are sai(l iii the 
Correspondence of that period to he arbitrary or indefinite. 
I It us we find them described by the officials of that period as 
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(1) Cc^lebrooko’s Supplement, p. 190. Fifth Keport, VoL 1, 4. llaring- 
s Analyyis, Vol II, 12. 
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arbitrary impositions, vicious iji inode and principle, yor ,.v_ 
trcraely moderate in amount,'’ as “claimed by no measu vrl 
rule, but arbitrary indefinite expediency,” as “ an oppieN« ■ 
exaction wbolly unauthorized,” and a “daring cncroaciim, m 
on the exclusive prerogative of the Sovereignty in levying jV,,},. 
the subject rvhat can only be legitimate in the form of. a icihijf 
supply of a iiedessary exigency of the State.” 

Tliis too is, .1 think, the vsense in wliich abimbs were ( oii. 
sidered as arbitrary or indefinite in the old Regulatioius ai;].!, 
trary, in the sense that they were unauthorised by law inde- 
finite, in the sense that, though levied in a certain proporlion t., 
and, upon t he original assessment or mid land tax, there wa.s fio 
definite rule guiding the Zemmktr in fixing the proportion the\ 
bore to the. produce of the land, nor any rule prescribed iVli 
limiting their amount. 

They were not arbitrary in the sense that the parties liad 
not contracted in regard to them, for at that time rent was paid, 
not under contiuct, but as a land tax, as the Government sliare. 
and according to the fergunmh rate, nor indefinite in aiiiou.i)i, 
since every abivah was, as in the present suit, a detoiuiiriotl 
sum, generally a certain defined share of the real land ta.x. 

.In 1772, the Hon’ble Court of Directors de})rived Nawai^ 
Mt^homed Keza Khan of his appointnient of Naib Dewan. aiui 
deteriTiini'd to stand forth publicly themselves in the (diaractei 
of Devmi, and in the proclamation of tlie 14.th of May of tiuii 
year(l), they laid dwvn rules for the settlement and. ('(.dleciioii 
of the revenue. 

Rule 1 0 states : 

“ That the farmer shall not re(?eive larger rents fioin tli( 
ryots tliaii the stipulated amount of the pottahs on any preteiic'f’ 
wliatsoever, and that for every instance of such extortion, the 
farmer, on conviction, shall be corapelled to pay back the mui 
which he shall have so taken from the ryots, besides a pena!t\' 
equal to the same amount to the Sircar ; and for a repetition, 
or a notorious instance of this oppression on his ryots, the 
farmerhs lease shall be annulled.” 

Rule 12 states 

“ That no mahtuts, or assessment under the name oimanmL 
haurie, gundee sood, or any other ahmh or tax, shall be impe.i.seci 
upon the ryots ; and that those articles of ahmh which a.rc 01 
late establishment, shall be carefully scrutinized, at the discre- 
tion of the Committee abolished, if they are found in their nnture 
to be oppressive and pernicious.” 

The rules were issued three (htys after the assumption of 
Dewam md thus the prohibition of illegal assessments 


(1) Cblebrookti’s Supplement, p. 190. Fifth Report, Vol. b 
Haringtori’s Analysis, Vol. II, 12. 
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;ii 7 fiost the Jir^t act oi; British GoveniDjciit when k assumed fiie 1890 . 
administration of licriga],. 

The nature of them can be best;. „,Kle.sl,o.Kl f..,n, the terms 
1,1 which they are (lesctibed. Thus mriHjon in Belmr in whieb 
tli( laud in connection with the meseut suit is situate, was a 
diare of the crojt given as a fee or perquisite to tlu‘ licadmaimd 
the village ; and swid was an impost iu oohu- to meet the 
iiiterost wliich the Zemmhm were (Mimpelled t.) pav on arK-ars 
of revemic ; bnt what the rules plainly point tuir. is tliai; whethtM' 
ji he treated as an ass(‘ssmont or ;i tax, norhimj; beyond tlic 
rirdinarv rent was to be allowed. 

In 1787, the .Regulation regarding the assessniimi, of revi^iim*. 
m Bengal was revised by Regulation Vill passed mi the Sih 
of .lime of that year.( ]) Beetion 50 runs as billows ; 

that wliereas notwithstanding tiu* orders ol Govm imu iil 
ill tlie year 1772, prohibiting the impositii/n of mahiJit or assess- 
ment, under tln^ names of mcwtjiUi., Jidiilihi luk iHornc/iu, buzft' * 
jmnif, or mjd, or any other new ariichs of taxation, various 
taxes have been since imposed, the (.■olleitm; is st rieilv enjoined 
to enforce tin's article and prevent the iiiqiosition of anv new ' 
taxes upon the r\'<)ls, and if Jiereafter any new tax sliuuld lie 
imposed, tlie Collector, on j.)roof of such extortion, is to deerce 
hloiilile the amount thereof as costs of suit." 

In this section it will be seen tliat tlu^ .Legislat ure describes 
these, iiupositions as assessments or taxes, and it gives a, few 
examples of those imposifions wliieii wi-re not mentioned in 
die Regulation of 1772. 

This brings us down to the Regulation ndative to tlie Deeen- 
'ii;d iSettleinent whicli was subseijuendy re-eiiae,lc<l in 
when the Permanent; Settlement was sanetioiuMl. By section 57 
of Regulation A^lll of 1793 it was eimeied tiiat : - 

‘‘ The rents to be paid by the ryots, by wliatevei' luh^ or 
' iistom they may be regulated, shall lie spfrijkvlhj HnlM in the 
pottah, which, in every [lossible case, shall contain tlie exact 
'Unn to b(.i paid by them." 

By section 0 of Regulation IV of 179.1, it was deehiied 

'' If a dispute shall arise between the ryots and the [icrsons 
hnni whom they may be entitled to demand poitalis, n'garding 
du: I'ates of the pottahs (wliether the rent lie payabhy in money 
kind), it sliall be determined by the Dewani Adawhit of the 
^-bla in which tlie'lands may be situated, according to the. rate 
established in the pergunnaii for lands of the same deseriptmns 
''tHi quality as those respecting wliich the dispute may arise. 

bo that what the IhuMnanent Settlement and the Regulation 
‘d 1794 describe as rent, is the original ground iX 3 nt assessed 
"Cording to tbe pergunnah or ciistomary rate per higJia ; and it 

(1) Colebrooke’s Suppleiucnt, pp. 253 — 2t)0. Pifth Report, Vol. 1, 

! Hariiigton’s Analysis) Voi, 11, 53. 
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is at once distinguishable from the other assessments or iav-,;, 
which have jk) relation to the customary rate or to the extcM; oj- 
produce of the lands by the fact that the imposition of H}, ,,, 
was not caused, nor was it pretended to be attributed to, 
claimable by reason of, any change in the ciistomary ratf s <);• 
in the extent or the amount of produce of th(^ lands. Boa • in*, 
this in mind, can now understand the meaning of sectK.ii^ 
54, 55, and 56 of the Permanent Settlement. 

Section 54 of Regulation VI II of 1793 declares : — 

“ The imposition upon the ryots luider the denominati(.n,j r,f 
ahivah, mahlul, and other appellations, from their number aiul 
uncertainty, having become intricate to adjust, and a source of 
oppression to the ryots, all proprietors of land and dependent 
talukdaT'S shall revise the same in concert with the ryots, aiul 
consolidate the whole with the asul into one specific sum.'' 
Section 55 of the same Regulation enacts — 

No actual proprietor of land or dependent talukdar ev 
faiMiier of land, of whatever description, shall impose any new 
ahwah or 'mahtat upon the ryots, under any pretence whatcvi'j'/’ 
Now the effect of this enactment seems to be that, at 
time of the Permanent Settlement, there was, or .there wms 
believed to l)e, a customary assessment per biglia for the. latid. 
which was described in the Regulations themselves as tlu? (isul 
and that in addition to that there were added certain assess- 
merits or taxes or cesses of various kinds which the Legislatviiv. 
wanted to prohibit for the fut ure, and that they proposed to brini' 
a bout this result liy compelling each Zcminclar to revise the assess- 
ments or taxes then existing in concert with his ryots, and cen- 
solidate them into one specific vsum which would form a new asiij, 
and to absolutely prohibit any new assessment, imposition or 
tax in addition to the (isul for the future ~ Dutt v. 

Gholani Nubby Chowflhry{]). A certain time was given for this 
consolidation, and if not carried out, it was declared tliat au\ 
action for the realization of the abwabs beyond the mid or 
ground-rent should be non-suited. 

We can now easily understand tlie raeaniiig of thejamahuvJi 
of 1279 which was relied upon by the defendant in the present 
case. 



( 1 ) 2 Sel. Rep., 08, 
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After the name of the tenant, comes “ laml." Then the i8o„ 
jvionncl-rent called laganJ' Then (‘omes ” a cens in — ’ 

•^;)!iiiection with roads. Then hafi.a:' a tax ini])()S(^cl to rnaki^ 
any deficiency in the currency, vvhieh has always been eon* 

^idered an (Awah-Okukan Sahoo v. Hoop C 7 /f 7 ;n/(l) ; Reirulation ''r 
l^i of 1795, section 3, clause (>. No (piestion as to haUa Bal Kowa 

Hi tins case, rhen piitwari s in^g. a cess hnposi'd for the Koeri. 
payment of the putwafi and declared to be an ahmh by the 
decision of the Full Bench in case of Clraltan Ahihlon v. Tilukdan 
Sirigh(2). Lastly the column 'Mfrdinary expense's;’ a cess to 
(ovt'r ordinary Zemindani expendil are. 

In accordance with the conmion law, and in ])ursiianc(* of 
scf'tion 83, Regulation VIll of 1793, the lagan was dtdnniiinod 
})v the average produce of the lands in coiniiion years. But 
tiierc is no law justifying tlse iinposition of anv t)f l lie otjier 
Items at all ; they arc in name cesses, and fiave no coniu'c- 
lion wdth the produce of the land beyond that tliey are cal- 
(•i(]ai;ed upon the ground-rent. I’luvre is no means known to 
[lie law for determining the proportion they must bear to , 

Ifio rent. 

According to the vicAV wliich T talo' of tiie liegulaliotis, 
i'vei'v item in this account, exce]>t that of lagan' or groiind- 
I'cut, is a 7yiahtut or alnvab within tlie meaning of the Permanent 
Settlement Regulation, and tlie realizali(m of any of it was 
punishable tboreunder with a penalty of thixM* times the 
M mount. » 

The form of poltaJi issued to t]j(‘. ryots at tlie time of the 
Permanent Settlement wavS subject to control. By section 58 of 
liggiilation VllI of 1293, no poitah wuh valid unless it Inul }»een 
approved of by the Collector and registe'rcd in the (dvil (N)urt 
of the district. These restrictions as to form wei'e partially 
iernoved by Regulation IV of 1791. 

I'ow^ards 1812 the futility of this legislation was pressed on 
tiie Government and as the objections to the then existing 
legislation cannot be better ):)ut than tliey are l>y Mr. Golelirook, 

1 put them in his own words. Tie said : 

‘' Another part of the subsisting revenue regulations wliich 
appears to me to need emendation, is that wliiclrrelates to the 
iorni of leases ; and w^hich annuls such engageine.nts as may not 
1 h‘ drawn in prescribed form. Before the enactment ol the 
legulations connected with the Permanent Settlement of the 
Lrtd revenues of Bengal, a practice prevailed among landlioldcrs 
If' this province of imposing on their ryots arliitrary cesses termed 
; being either aiithori;5ed so to do by the reservations^ 
ni the pottah% to subject the n/o/.s* to such abwahs as might be 
on the pergunnah generally, or else assuming that 

(1) S, D. A., 1848, p, tm (2) I. L. R., 11 Calc., 175. 
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^ 890 . authority without the sanction of any such reservatiffn i;, 1 ], 
leases of their tenants. ^ To protect the peasantry irov? 
Prosad arbitrary exactions, which had been the source of 
Singh oppression and of gross abuses, the regulations of the P<e 
„ fSettlement provided tliat no new ahvab should be 

any pretence, under penalty of three times the amoiint 
the landholders, in concert with, their tenants, shonfri i( vi",* 
the abwah and consolidate them with the land rents ; tlini i h^v 
should give or tender to their ryots pottahs prepared aci oi dinu 
to a form previously approved by the Collector and r‘en!;~(i 
in the Adawlut. ^riiese rules are enforced by a provsioi! rliai 
pottahs of any other form are to be iield invalid. Notwitli- 
stancling this penalty, whicli was expected to enforce iiiiiver::al 
compliance, by rendering the written engagements of laiKiloid 
and tenant void and of no elfect, if tliere be a deviatio]! fu)!!) 
the prescribed form, there is reason to believe that little pvogi:i.'ss 
• has been really made towards the geri(3ral introduction of the 

« simple and definite leases whicli it was thus intended to enfoiCc. 

. But whether generally or pai-tialiy successful, or wliolly in 
eflectual; that penalty ought, I think, to be now resciTuled, 
Tliere is no longer any sufficient motive for lioldiiig the laiKt 
holders and tenantry (.d’ the country in this sort of luipilaw,, 
prescribing to them the manner and form of their reciproctii 
engageincnts. They may be safely left to consult tlieir imitun! 
interests, by entering into siK.tli engagements as they may cun 
sider to be for tlieir benefit respectively, and to reduce (Ikmi 
agrc(3raents to writing in any form most intelligible a.nd .satis- 
factory to themselves or in their conviction most binding and 
secure. All tliat need be .rc(p.nred, is that the engagements 
shall be definite ; and it may l)i 3 accordingly declared that itiiy 
clause of a lease, or other engagement, reserving the power of 
imposing cesses or ta.xe.s, tmaned ahwab or nmhtid^ or under 
any other denomination whatsoever, or binding the older 

to pay any impost or addition whatsoever* beyond tlie rent 
however regulated, in money or in kind, which the -poUah or 
engagement specifies, shall be void and of no effect, and Hir 
Courts shall maintain tlie remaining definite clauses, and enforce 
payment of such rent, and such only, as is specifically stipulafed 
and agreed for by the pottah or other engagement, gilder this 
alteration of the existing rules, the Courts of Justice will give 
eifect to tlie agreements of the parties according to their ascer 
tained intentions, with exception only to stipulations subject- 
ing one of the parties to arbitrary demands at the will of t'se' 
. other. This, exception together with the prohibition actiuiliy 
in force against the imposition of any arbitrary cesses or al)wah^ 
under whatever pretence, will entirely preclude the renew;! ! 
of those oppressions and abuses which the Eeguiatioiis I have 
proposed to modify were designed to prevent.’* 
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For these reasons Regulation V ]m rvas ,> ' 

-j, sections 2 and 3 ran as follows : - 

- Section -Section 2, Regiilnrion :s Lj v, [793. se(‘(i<oi 1 
Kr>ulation L, 1795, and clause .second., .sechoii RiMoitcioc 
XLVil 1B03, by wldch the ]>mpriaors of ],.,„] pavino revenue 
p, Government are precluded Ironi i;j‘uiiting ](’ases for a. ptuiod 
rvreeding ten vcaiH, aie lieiobv }'escMnje<l, und proprit'f.ors of 
lands are declared competenf to gnint leases for ufu- perio.l wlneh 
rbev may deem most conveiuent to themselves and reuants and 
iuost conducive to the improvement oi ilnur esiales. 

Section 3^— Such parts of ilegnlatio!/ VI }j ,9 1793 and 
of Regulation I V of 1791 as require I hat the ])i (rprietoi s of 
janfl shall prepare of poffahs. am] that; sneh forms sliall he 
I'cvised l)y the Collectors, ami wdiicii dcclait' j;hai for 

red contracted in any other tlian that ])iv.scrihed f>v the He.mi 
lathmsiri question shall be deemed invalid, uie lie.rcoy lescinded ; 
and the proprietors of land siiall henceforvN urd he. eoito'dtuvd eom 
peteut to grant leases to tlixur diqtendent taluqdars, under 
farmers and ryots, and to receiva^ eoiTespontling eya/g(yey>/.ee^ 
/or [he payment of rent from ea(di of those classes, or anv t)tlier* 
'Siisses of tenants, according to sue.h form as tin' eontrae.ting 
jyarties may deem most conveniciit and nm.si eondueivi^ to tlieii’ 
lespective interests ; proviiled, liowevau'. that nothing heri'in 
contained shall be construed to sand ion or legalise * t he. 
imposition of arbitrary or iiulefiiute c(>sses, wlidher nude!: t he 
denomination of ahivab, mahtvt or any otlier (hmominarioit. .\ll 
stipulations or reservations of that nature .'^hal! lx*, adjudged 
hy the Courts of Judicature to be null and void; hut the. 
f'ovirt shall notwithstanding maintain aiul gi\e ojfeel; to Hie 
definite clauses of the engagemerUs eonfraeted between t iie parties, 
or, in other words enforce ])aymeiit of such sums as may 
have been specifically agreed upon hetweeu them.'’ 

Apparently some doubt uro.^e as to the meanijig oi seel ion 'f 
and this was explained in Regulation iJiVlll of the .same year. 
Beetioji 2 of this enactment declared the true meaiung was that 
i‘roprietors of land were comp(‘tent to graui lease, s tor any 
period even to perpetualitv and at any rmt wliieh tlu'v uiight 
deem conducive to their interest,” provided that a peison hold- 
a restricted interest couhl not grant a lease cxt<mdmg beyond 
I'ht} teami of his own interest. 

This "Was the law in regard lo rent and ahmbs which 
remained in force until the passing of Act X ol 18o9. fhe 
avowed object in passing Regulation V of 1812 was to get rid 
ef the necessity of having the forms of leases .supervised l>y tlie^ 
Collector, but at the same time to re-state the pr()hibition 
'dready existing in Regulation Vlil of 1793 against the 
-andholders imposing or realizing any new a6uY/6.v, not to .repeal 
them. The tiine for consolidating the ahirahs existing at the 
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time of tlic Ponnanent Settlement had passed, and tlx y ;i,j 
not bo re-assessed as but only as rent, and in those 

in which they had been consolidated with the astd. This it 
considered would leave the ryot in the same position 1 . lu* 
was after the passing of Regidation VIII of 1793. By 
2 of Regulation XVIII of 1812, the proprietors were emp(o\ 
to grant leases of any form for renty and by section :> (,| 
Regulation V of 1812 tlicy were empowered to recciv(‘, 
the tenants “ corresponding engagements for the paymeiu o[ 
rent,” and it only. No further power was given. And as 
if to mark the distinction between cesses and rent, the forniei- 
are referred to as paid under stipulations or reservations, f ho 
latter under engagements and it was the engagements for tlic 
payment of: rent, and not the stipulations for ct'sses, that- weir, 
to be enforced. It was not the intention of the framers oi 
this Regulation to allow the parties to contract for any tlimg 
in .money or in kind not then known as rent, and when they 
describe ahwabs and makhits as arbitrary or inddinite, thi'y 
were only using words applied to these as.sessinents from 1772. 
Bearing this in mind, a comparison of the latter portion of this 
sijction with sections 54 and 57 of Regulation Vlll of 179;; 
shows that the words “ sp<.‘citically agreed *’ in Regulatictn V 
of 1812 are tlie same as ‘‘ specifiealiy stated in section 57, anil 
refcA to tlie one specific sum of section 54 in the iknnnaiient 
Settlement. They have no reference to cesses. Tins is the view 
taken by the Full Bench, in Chullan Afahtons case(l)y where 
it is said that the last four lines of section 3 of Regulation V 
of 1812 refer to the ground-rent in the Permanent Settleriu'nt, 
That being so, I take it that every assessment of any kind beyouil 
that entered in tlie second column of tlie jamalmndi, which 1 
liMve given above, was an arbitrary or indefinite cess within the 
Regulation and pi'ohibited by it. 

Iliese sections are partially repealed by Act X (.)f 1851^ aiui 
Act Yill of 1869, and are now wholly repealed by tlie Bengal 
Tenancy Act of 1885, but partly re-enacted by section 74. of that 
Act, wliicli declares : — 

‘‘ Ail impositions upon tenants under the denomination ol 
abwah, niahtut, or other like apjiellations, in addition to the 
actual rent, shall be illegal, and all stipulations and reservatien^^ 
for the payment of such shall be void.” 

It seems, therefore, that all additions to the actual reut, 
under the denomination of ahvahs, are now, as they were in 
1 793, illegal, and any agreement to pay them is void. This seems 
to me the conclusion arrived at by the Full Bench in the above 
case, which was subsequently affirmed by their Lordships of tiic 
Privy Council. 


(1) I. L. R., 11 Calc., 170 



RADHA PROSATl V. BAL KOWAR. 


2 !)!! 


It bas been argued that a difTerent intorpreration lias Iwe.i 
p,jv upon that decision hy a Divi>ii()n Bench of tills Court in the 
of Pudmi Nund Sirif/h v. Baij AotJ, Sin(ih{\\ in tliat ease 
j lic plaintiff sued for rent, and two items (hniominated lelrwifri 
and in the plaint the cuums for tlic, different items 
^,e^:o set out as follows : - 

1. That your petitioners, the piaintilTs, ao* the proprietors 
■uju Zemindars of purganas Sahrai, &e., niehal Kharagpur, dffie 
,h iendant is the mokuraridar of mouzaii (ha'a,, pnrgaim 
Purlmtpatra, the Zemindarv of your petitioners, iho idainTiffs, 
and pays an annual jV/wn of Rs. ],!)9n 8 annas, la-sides r(»a.d-(ass.s, 
puliiic works cess, fehwari, &c. 

2. That the sum of Rs. 2,83t) 13 annas 3 jiies on accon-nt of 
rerit, road-cess, public works cess, telnrari, interi'st, s((lami. iVe., 
jiom the year i2ff0 to Bv.sak instalment of (he veai- 1893 Fusli 

is due from tlie defendant. 

For (he year 1291). 

Rs. As. Ik 
1,999 8 I) 
iUn 0 0 
7 ;; 0 
R) 0 0 


Kent , . 

Road and. public works cesses 

Tehwari 

Dakbehri 

Salami . . 

Intevest- 


The Judge in tlie lower Appellate Court dismissed the claim. 
Re found that salami was a tax levied on (lie oeiaision of a 
'pHnna., or religious festival, and tehmri anotlier tax imposed on 
the occurrence of the Doorya Poojay when it is custoniary for 
Zemindars to expend money in certain ceremoniivs. 80 that, lie 
held in so many words, that botli in denomination and essence, 
tiiese items were cesses. He further found that tlie kafmltaJ. 
divided the amount payable into mdl, tehmn and salam). and 
we know that in several parts of tlie .Regulations the word naU 
is used in the sense of rent, as opposiui to any ex(.*(‘ss which 
tvas styled an ahwah. Thus in Regulation LI of 1795. sect ion 2, 
<‘lause 1, w^e find tlie words mdl and abirah used in this sense. 
In short, the Judge found they were cesses, independent oj the 
mdl or rent, and only usually payable when certain cere m on it’ s 
wore perfor.nied. In appeal to this (k.)urt, t lm Division Bench 
decided that the items, called tehmn ^ and salarni did form part 
ef tlie rent and were recoverable because they woie entered in the 
bedndiat under which the defendant held, were not arbitrary 
‘^'id uncertain, but specific sums wliich the tenant agreed to pay; 
they decided that the Full Bench decision above reterred 

(i) I. L. R., 17 Cali;., I3t ; L. K., Ri L A., 152. 
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to did not lay down as law that anything recoverable in 
could not be recovered at the present day. 1 agree in thi]) 
that thfj Full Bench did not lay down any vSiich doctrit'.e. 

1 think that the Full Bench did lay down that these amo 
were not recoverable under Kegiilation V of 1812. In i i.jt 
case the Full Bench held that in the last foiii‘ lines of se( ir,i) ;; 
of Begiilation V of 1812, the words ‘'sum specified '’ o'!-!' 
the amount of the rent specified. And it follows froni i|j,. 
Kegulatioii itself that all stipulations or reservations for ahh'ais 
or mahtiit above the rent or asul jarm were, after the tinn' 
f he Penmrnent Settlement, null and void. In tlic case of Punhxi 
Nuiid Siuf/h V. Baij Nath Sinjh{[), tlie sums named Udurari 
HiidAsaiami were in name cesses, and were found to be sucli In 
the lower Court, and this finding, so far as it depended on ( vi- 
deiKie, could not be inteifei'cd with in special appeal. Mon?- 
over, when we consider tliat so far back as 1772, long before \h:. 
Permanent Settlement, mlami was looked upon ns an, 
theia? can be little doubt of their nature. They were by nnni.* 
and natiir(3 distinct from the rent, were appai’ently so sintvn i]i. 
the lease, an<l they wTre received by the landlord, not as rent, 
but as cess(3s. This distinction was nnu’ked in the plaint whciv 
tli(3y were set out by name after the rent and in sharp coiuiii, ! 
wit] I it. And yet the sums were decreed as rent. 

* The Judges said : 

In the case before the Full Bencli tliat Regulation rlid ii t 
support tlie plaPitift’s.^ On the contraiy, it was directly opposed 
to their claim. In the present case the Regulation does suppoit 
tlie plaintiff’s case because the items in dispute aj’c not arbit rary 
and uncertain in their character, but they are specific sirDi-; 
wliicli tlie tenant agnjcd to pay to the landlords ; and froni 
the terms of their hihuMat it seems to us that tlie payrnentf^ 
of iliese items, no less tlian the payineiit of the jama 
formed ])art of the consideration upon which tlie tenancy 
created. Therefore tlie plaintifts wem entitle.d, by virtue ei 
Regulation V of 1812, to demand and recover these items, they 
being in fact part of the rent agreed to be paid, althougli not 
.so described. In the definition contained in the new Tenancy 
Act, ‘ rent means whatever is lawfully payable or deliverable 
in money or kind by a tenant to bis landlord on account (d 
the use or occupation of the land by the tenant.’ There 
nothing new in this, but it expresses concisely what has always 
been understood by the word ‘‘ rent.” What is or is not an 
abwaby must depend upon tlie circumstances of each particul-vf 
case in which the fpiestion arises. The Full Bencli case, upon 
which the District Judge relies, does not, as we have said, Inu 
the plaintiff’s claim,” 


(1) I. L. Bu, 15 Gale., 828. 
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I luust respectfully disstuit fioiu thiv? judtauent, and i'iinec 
I ao so, I think it is only due to the Juderes that ( sliould 
,,,, reasons for tiiy dissent. In the Full limch, as in this, cas(^ 
sums were defliiiie . in that case th<‘ sinus were admitted 
., 5 sd held to be (ihwahs : in this case the sums were entered 
.yjiorig the cesses and, declared to he eesses. T do not see eleark 
l.o'.v the Regulation is opjiosed to the orui claim more than the 
,,ij)er. Nor does the Regulation require that the sums in dis- 
nute should be arbitrary avd uncau'taim The wmals are '' arbi- 
trary or indefinite ; and to find that tlu^ sums aao sp('cifi,(* 
j,4 not sufficient to satisfy tlie reipiirements of tlie law : indeed, 
q is opposed to two propositions laid down in tlie Full Rench 

1 ‘ase, -that it cannot be maintained that an\ lhing wliich is 

(lofinite and certain is not an (Onmb, and lhab the last tour lines 
of the Regulation invoked in sujrport of this decision only refer 
to rent, and do not refer to ahimhfi. Nor (‘an I bring rnyself 
to acupiiesce in the proposition wliich, T think, is involvi'd in 
ilie decision, that rent as defined in the Ibmt Act., means the 
('onside ration upon which a tenancy is crfaite*! - a mere contract 
rent and that only. The obligation to pay riuit ai’ising out of 
contract is not found more often tlian tiu^ oliligation to jiay 
arising from law. All the tenants, wlicther ryots or teiim'e" 
holders, whose rents have been enlianced. and, all lonanis in 
the estates settled under chapter X of the Rent Act, are bound, 
not by contract, Imt liy la\v, to pay. ,l.n India, the. rights of 
landlord and tenant, as this very x\ct sjmws, are not wholly 
based on contract. Tliey depend partly on contract, jiartly 
on law, partly on custom and usage. Alor(a)vcr, assuming t;hat 
the rent in tlic case 1 am now discus.sing (hqumded on contract', 

1 cannot agree with the view taken in the decision. In regard 
to the sums sued for in addition to that called rent, tin* piaintifi 
•sued for rent by name, and additional sums wlvicli Itie lower 
t^ourt found were in denomination and (‘ssence abiruh. This 
('ourt gave them as rent. It is declared liy section 71 that: all 
impositions upon tenants under tlie denomination of abwed) or 
malUut or other like appellations in addition to the actiiai rent, a,re 
illegal, and the stipulations and reserva1:ions for t hei^* payinents 
ere void. So that these sums do not fall within tlie words, 
what is lawfully payable,” in the definition of rent, jjasldy, 

1 am unable to assent to the proposition that the deiinition 
of rent in the Rent Act includes every specitic sum wliicli the 
ryot has agreed to pay. That propo.sition, seisms in conflict 
rdih the decision of the Full Bench. Tliat certainly was noc 
meaning of the word lent in the (dd law. it certainly was 
^''^t the opinion of Mr. kShore, who says 

With respect to land and land reveniu" tliere are l:wo 
omterial distinctions : JlrM, the lands of the coimtry were 
'rcciently distinguished by the denomination of Khalsa and 
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1890 . Jahiri ; the former may be translated exchequer lauds, < 
Radha latter, which are appropriated for tlie maintenance of 
Prosad dars, or the oiiicers of the State, may be denoted assigned l,:ii - l 

Singh The aggregate of the two constitutes the whole of the 1 :, ;], 

Bal Kowar revenue to the State. Secondly, the distinction witji ic..! 

Koeri. revenue is that of asul or original, iindersto.;,] 

be tile standard assessment, in contradiction to abwah or t;i.vt>s 
subsequently imposed upon it.” 

In other W’ords, before the PeiMnanent Settlement, the 
or ground rent, w’^as only one portion of the amount paviiid,^ 
by, and agreed to be paid by, a ryot ; other portion was 

This distinction, as I have pointed out above, runs not omIv 
tlirough 'Regulation VllI of 1793, but also through other Ih I'u’ 
iations. 

Regulatiou II of 1795, section 3, clause 2, lains as follows : - 

“ Second.- In the poUahs for jmkdi land (land payino- ;i 

specific money rent per hlgha), the name and length of the nicasai ■ 
ing rod was directed to be mentioned, and as, since ihv. 

1781, sundry new articles of ahvab and charges had been ini re- 
duced, tlie poUah provided that all new ahwah and cliarges 
introduced since the Fusli year 1187 should, from the year II DO 
of the same e.ra, be considered as prohibited, and relinqiiislKMl, 
and, the mdl or original rent and ahwah or cesses which existed 
in that year, viz., 3.187 Fusli, being incorporated with tlie ml 
so as to form only orw «aggregate sum, this sum or specifii*, intr 
should constitute what the ryots or cultivators of the iiuk(h 
lands were to pay ])er bigha.” 

Again, ta'ke the preamble of Regulation XXX of I 8 (X) 
regarding tlu^ settlement of the ceded provinces, where it is saiil 
that in the proclamation regarding the settlement of these pro- 
vinces, and ill Regulation XXVII of 1803(1 ), it was declared tluir 
“ all persons who may enter into engagementvS with Govcvii' 
ment for the public revenue, shall bind themselves to graiit 
‘pottahs to their under-renters and ryots” in which ” all 
authorized alnvahs shall be consolidated with the land rent (or 
asul jama) in a gross sum”: that counter-engagements siiai! 
be executed by the ryots and under-renters of a similar tenor: 
and nothing but what is therein expressed shall be coliectiMl 
from the ryots or iinder-renters of whatever description. 

The same view is set forth in Regulation VIl of 1822, section 
9, and it comes to this, that up to the ti me of making a set tit ■ 
merit, the wiiole amount paid by the 9 consisted of two 
portions, ground-rent plus ahwahs ; and that such of the abimbs 
as were allow^ed by the settlement were consolidated with tlie 
asul and called land rent, representing a share of the produce in 
contradistinction to ahwahs or cesses. In illustration of tlus 


(1) Section 53 (11), (12V 0 
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pix jvosition, loitli the lease !i;raulei} under tlu‘ Reo-nlatitni 
to the npts oi Benares, the province next to Beliait It. is t 

form mentioned in the Re^nlaiions : - 

" A pottah or engagejnent and ^ipuiation in the name of 
. .. according to the zeyl without ahirahs or mf. The p)la av reiP 
Pm: i he entire year of the cultivation sliai) h^ihihuokta or accord-^ 

to one rate ; and exednsive of t.iiat neither :i, f/cn/m or dhinn 
;vij! he taken. 

Zeyl or annexed sp(‘ciiicaTi()n of m\i:' 

Nukdi or inonev reiil. 

Mootry, 12 l)ighas (either (d d dcra ilalii or purgiuin 
highas, or dherawat or estiniated bighas) at 8 nij)ees 2 auiiiis 
jicr bigha ~Rs. '37-8-0. 

2ad. Kuyraur, &c. (being for tlie more valuable artiches of 
cnltivation), 13 bighas (whether of 3 dera ihihi or purgaua 
measurement or dherawet), viz., - 

Ks. As. it 

Sugarcane, 10 bighas, at 5 rupees 1 per Ihglia . . 50 j o (i 
tf)bacco, 2 bighas, at 6 rupees per bigha . . 12 0 0 

lloolee or vegetables, I bigha, at 2 ruj^ees I anna per 
bigha . . . . . . ..210 

(M. iT U 
F 

111 this lease rent is used in the s(mse of ground-rent oidy, 
and it is on this supposition that all the* (daborate rnlcs for 
ftjiliancenient of rent in Act Vlll (tf 1885 are, liased. 

Nor do I think the express words of the ivcguhitions, as to 
tile consolidation of astil and ahwah.^ into one sum, weakened lay 
the argument that because t:he last four lines of Regulation V 
of 1812, section 3, use the words in the plural, iiainely, '' (danses 
and engagements/' the rent must consist of nioie than one 
lump sum. It is a general clause and descrilies even y pei’son and 
every thing in the plural, except rent. It must he borne in mind 
that the leases contain a specification of I'ates, and that tlie land 
could % let for a term, and there might b(^ clauses in rt‘gar(j to 
these matters as in the lease set out above. .Mon^over. we 
hnow that in some Eegulation.s, liefore Regulation V ol. b812, 
^vhen rent was consolidated into one lump sum, the engage- 
oionts between ryots and land'bolders are relerred io in siimlar 
tcmis. Examples of this are found in Kegulation Xl\ of 1793, 
i'tKdiou 6, and in Regulation VII of 1799, seeliou 15, clause 8, 
^vhere. the words bear a strong resemblance to those in Regula- 
tion V of 1812, although they refer to Regulation VIII of 1793. 

The Judges held in the case decided b}' the h ull Bench that 
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there \va.s no delinitiori of ahvahs in the Regulations, and Ih j,;.,. 
that it iniist be clecidod in each case whether any sum is (u- 
not an ahwah. It is true that there is no express definitio!; ot 
abwal) in the Regulation. Y(;t, as the whole demand on a (on, in; 
is fnKjiiently dociared to be the ground- rent and ahmlK i be 
latter must be that portion of the demand not included ii; j}^, 
ground-rent. Tliis too was the meaning attached to it in ]s;;‘ 
one year after the passing of Rt^gulation V of 1812. In ibj.: 
year a glossary of legal terms was compiled in the East litdia 
House in London for the assistance of English readers of tiu- 
Fifth. Repo) t, and in it ahwah is defined as follows ; 

“Tills term is ])aiticularly' used to distinguish the taxis 
imposed subserpiently to the establishment of the asul, or original 
standard rent, in the nature of tlic addition thereto. In maiiv 
places tliey had beon ci.msolidated with the asul, and a now 
standard assumed as the basis of succeeding impositions.'’ 

Tliis is, F tlvin.k, an accvmite liefinition of the term (ibwiih us 
found in tlie Regulations, and it should serve as a guide to us in 
deciding cases : and certainly, if ii be correct as i think it is, tlio 
cesses in this ease and in the ease under discussion were ahwobs. 

It is for these reasons I respi'ctfully dissent from the decisioii 
ill Pudina Nioui Shuffi v. Baij Nath h>mih{].). It seenis to hk* 
to b(j in direct conilict with the decision of the Full Bench, ami 
that ].)olh judgments cannot co-exist as an exposition of tho 
same law. 1 think tlie sums of iclnwi and mlami stipnlut' d 
to Ik; })ai(l were ahwaps, and the stipulation to pay tliem was 
void. 

] may add in support of the view of the Full Bench decision 
the case referred to In^ the Judges of the Full Bench, vi:., tiic 
(‘jise of Radha Mohan Surma Ohmvdhry v. Gunga Per, shod 
CV/?<c/i’cr?u/f/?/(2). There tlie Zemindar sued the farmers for 
Rs. 7,542-13-4 under the head of Zahita halki, i.e,, an excess 
of a half anna in each rupee on the amount of the farming 
jama under tlieir Kahuliat, dated 22nd Bysack, 1231. That suit 
was dismissed. Three Judges of the Sudder Dewani Adawhtt 
in giving judgment held as follows : 

“ Tiie KahuUal provides that the farmers sliould pay smli 
sums, over and above the stipulated jama as are realized in the 
mofussil under the head of Zahila haifa. Section 3, Regulation 
Y, 1812, provides that the imposition of arbitrary or indelinhe 
cesses, whetlier under the denomination of ahwah, maldut, or 
other denomination, is illegal, and that all stipulations of that 
nature should be judged by the Courts to be mill and void.' 

This case, in my opinion, bears a strong analogy to the case 
of Pudma Nund Singh v. Baij natJi Singh{\), and it affirms the 

(1)1. L. R., 15 Calc., ^828. (2) 7' Sel. Hop,, N. 8 ./IOO. 
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pviivciple that all agreements of the nature referred to iu tlmt 
are null and void. J.he answer to tin* qviest-ion referred to 
Full Bench must, I conceive, be tliat the amounts sued for 
ijjuier the head of HdKxk^ and IchuTuch are (ihivcibs, and are not 
theiefore, recoverable, and the appeals should be dismissed. 
Prinsep, J* — I ani of the same opinion. 

Pigot, J. — I entirely agree. 

Ghose, J. — This was a suit for a rent for t he years 1290 to 
1295 at the rate of Bs. 22 2 annas per year, 'rhe defenee was 
that the yearly rent was not Bs. 22 2 annas, but Rs. 18-10-6 ; and 
that the diflerence between Bs. 22 2 annas and Rs. 18-10-6 was 
made up of certain illegal cesses such as sarak, balta, neg, .and 
Uiifriwh, which could not be legally recovaned. 

'rhe suit was instituted after the Bengal Timancy Act came 
!]Lto opei-ation. 

The main question upon whicli the parties went to trial in 
rliv? (jourts below- was whether the rent was Rs. 22 2 y.nnas or 
Rs, 18-10-6 ; and upon this question both the Courts below 
found in favour of the defendant. They were of opinion that 
Ihe '' actual rent was Bs. 18-10-6, and. that although the defen- 
dant had for many years paid very neai'iy at the rate of Rs. 22 
2 annas, still that sum was made up of the rent and illegal cesses ; 
that thevse cesses had not been consolidated witli the i.'enp in 
accordance with the provision of Regulation Vlll of 1793, and 
that therefore they could not be recovered as rent. The learnial 
Judge has, however, held that hatta is ndt an illegal cess, ajid 
it can therefore be recovered ; and he has reserved to the plaintiif 
the liberty of bringing a separate suit for wc//. 

The plaintiff appealed to this Court and the Di vision Bench, 
bi-fore whom the case came on for hearing, has referred tlie 
lei lowing question to a Full Bench, -viz. : — 

Whether the portions of the claim that are ol>jected to avS 
coming under the denominations mrak, neg, and khuruch are 
’liegal cesses, or wdiether they are recovera ble as rent by reason of 
t’neir having been paid for a long time along with rent without 
specification in the rent receipts.’’ 

It appears to me that upon the finding of fact arrived at by 
i>oth the Courts below, the appeal ought to fail ; and the ques- 
tion as to the legality or otherwise of the items of sarak^ neg, 
and khuruch hardly arises in this, second appeal. The question 
between the parties was, what was the rent of the tenure held 
by the defendant ; and it has been found that it was Bs. 18-10-6, 
and not Bs. 22 2 annas, and that the difference between these 
two figures was no part of the rent of the tenure, though paid 
along with it, and could not therefore be recovered as such. 

But as the majority of the Judges who compose the Full 
Pencil think that the question should be answered, I briefly 
iitate my views, 

g;xt • # 20 
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Section 74 of the Bengal Tenancy Act provides as follow . . , 
All impositions upon tenants under the denominalioi> ,if 
ahwab, mahM, or other like appellations, in addition tt; 
actual rent, shall be illegal, and all stipulations and reserva! ■in-s 
for the payment of such shall be void.” 

And “ rent ” is defined in section 3 (5) to mean “ whatvVf r 
is lawfully payable or deliverable in money or kind by a tcii-nu 
to his landlord on account of the use or occupation of the land ' 
This defiiiiton, as 1 understand it, expresses in diderent words 
what has always been understood by the word “ rent,” viz., thr 
consideration to be paid for the occupation of land by a tcn;ovi 

,In this case the actual rent is found to be Rs. Ifl-lOf] oidv ; 
and the other items claimed are what had been levied in pie 
vious years, under the denomination of saraJc, khuruch. do., 
in addition to the rent. 

There is nothing to show that those items ever formed ajp; 
part of the considoratiDn for which the land was leased to rh.i 
defendant : for if they did, they would, 1 think, be really md, 
though described in the Zemindari papers under other (hnio- 
minations. They were apparently ahvabs imposed subsequeiii 
to the rent being fixed at Bs. 1 8-10-6 ; and it is not proved 
that the ryot at any time agreed to pay an enhancjcd rent in- 
cluding the said items as part of the rent. 

The word abtvah is not defined either in the Bengal Teiiancy 
Act, or in the Regulations wliich have been repealed by tiiat 
Act. When the East India Company obtained the .Dewam of 
Bengal, they found that a variety of taxes, called alnmh. 
mahtuts, had been indiscriminately levied in addition to thr 
asxd or original ground-rent by the Government from the Zrwnrc 
dars, HvS also by the Zemindars ” from the ryots. And from thr 
reports that were submitted by the officers of the Compain. 
after investigation into the Revenue System, it would appcaj 
that in the time of the Emperor Akbar, a tiimarjama or standard 
assessment was fixed upon tbe principle of division of the 
proceeds between the sovereign and the ryots in certain pro 
portions. This standard assessment was from time to linH 
augmented. But notwithstanding this standard assessment, 
various taxes were subsequently imposed upon the ryots by the 
farmers of the land revenue {Zemindars), as also by the syhokkn 
(Viceroys) upon these farmers. And these taxes were called 
abwab jama in contradistinction to the j'ama, or original 
rent, at which the land was supposed to have been rated in tlie 
time of Akbar or an ancient rent fixed at some later period. 1 In 
mbahdarxj abwabs were, it is said, generally levied upon tb- 
standard assessment in certain proportions from iihe Zemindan, 
and the latter were authorized to collect them from the ryotf 
same proportions ; but, as a matter of fact, the Zemindars were 
left to their own discretion and arbitrary will to make any 



RADHA PROSAD BAL KOWAR. 


307 

d: iaan<k as they pleased, and there was no iixed role or prineipir 
,0 levying these impositions. (See Ffarington's Analysis, Vol. 11 , 
{KUies 19, 69, and the 5tli Rejjort to the House ol Oominons 
Vol I, pages 103, 1.05 to 108, 275, 21»2, 300 and 391.) 

In the year 1772 (Uth May) a Roguiation (]) was passed, 
wlnrreby it was declared that a seltlernent: should })e made for ^ 
fixe years; that the farmers should not jY'ecuve larger rents 
from the ryots than the stipulated amount of the ponaks ; tliat 
the payments made by the farmers to Government: sliould, in 
like manner, be ascertained and estab]Ls])ed ; a nd i lial uo riuiktufs 
<0 assessment under the dejionii nation of mauifati, hkhL drc.. or 
any other ahtvah should be imposed upon t he rijots. and those 
articles of alnvab Avhich were of recent e.staf)lishment sliould be 
scriitinized, and such as might be found to lx* ojipiessive aixl 
pernicious sliould be abolished, and that all nuzuirs and saUmm- 
be totally discontinued (Arts. 10 to 13). 

In the same year, the ('oniinittee of (irenii, while uiaking 
a settlement for five years in some parts of Bengal, found it 
necessary '' to form an entire new hudahml or (vxplanation of , 
rhe diverse and complex articles which were, to compose the 
('ollections,’’ these consisting of the asul or original ground-rent 
and the abwahs, Su(‘h alnvahs wlvich appeal red to be. most 
oppressive were abolished, and the .rest were retained, they bping 
considered part of the neat rents.’' And in order to prevent 
t he farmer from eluding the restriction imposed, t lie Committee 
juepared forms of poltahs wliiidi the fa.:*mers were t.o give to 
the ryots, specifying the conditions of the lease and (lie sepa- 
rate heads or articles of the rent.'’ (See Haringloits Analysis. 
Vol. II, pages 19 and 20.) 

Subsequently in the year 1787 (8th June), anotiiei’ Begula* 
tioii (2) was passed, by the 5t)th article of w hich i(. was declared 
that, whereas, notwithstanding the orders of Government in 
1772 prohibiting the imposition of mahinl or assessment , various 
taxes had since been imposed, the Collector should be enjoined to 
enforce that article, and that if any new taxes be imposed, 
he was to decree to the party injured double the amount 
extorted. 

We then find that Lord Cornwallis, while reconiuiending 
a Permanent Bettlement of Revenue in Bengal, stated in his 
Minute, referring to Mr. Shores Minutes on the subject, that-- 
' the rents of the ryots, by wdiatever rule or custom they may 
he demanded, shall be specific as to their amount ; that the 
faiullords shall be obliged to grant poUahs, in w hich this amount 

(1.) Colebrooke’s Supplement, 100, .Fifth Re|)ort, Vol 1, 4 ; llarington .s 
Analysis, Vol. II, 13. , . . 

(2) CblebrookcVs Supplement, 253-2C(l kifth Heport, Vol 1, Vo. 
daringtoti’s Analysis, Vol. 11, 53. 
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shall be inserted, and rJiat no ryot shall be liable to pay 
than the sum actually specified in the fottah, (1) 

And — 

“ every ahwah or tax imposed over and above that sui;; 
not only a breach of that agreement, but a direct violation of tb.< 
established laws of the country.” (2) 

Further on he s«sys ; — 

“ the Zemindar may sell the land, and the cultivator mm. 
pay to the purchaser. Neither is prohibiting tlie landholjh'i; 
to impose nev; ahvabs or taxes on the lands in cultivation taniu- 
rnount to saying to liini that he shall not raise the rents of his 
estatf.. The rents of an estate are not to be raised by the im- 
position of new abwabs**.” (3) 

The policy of the Government then was, as I gather Ironi 
what has been already noticed, that whatever may be pnyabie 
as rent should be specified in the 'pottah to be granted by tlie 
landlord, and that no 7iew ahvabs should be imposed. 

We then find that in section 54 of Regulation Ylll of 179o. 
it was laid down that — 

“ the im])()sitions upoii the ryots under the denomination of 
ahwah^ tnaJiint and other appellations, from their number and 
uncertainty, have become intricate to adjust, and a sourc(‘ ot 
oppression to the ryois ; all jwoprietors of land and dependctit 
talukdars shall revise the same in (mncert with the ryots and 
consolidate tlie whole with the asul into one specific sum.” 

The next section* 55 provides that — 
no actual proprietor or dependent talukdar^ or farmer of 
land, shall impose any new abivah or mahtiit upon tlio 
ryots. * * ” 

Section 57 lays down that — 

“ the rents to be paid by the rijots, by whatever rule or 
custom they may be regulated, shall be specifically stated in Hu* 
pottah, which in every possible case shall contain the exact 
sum to be paid,” 

Section 58 provides that the proprietor of the land or depen- 
dent taluMar shall prepare the form of pottaks to be given to 
the ryots ) and obtain the approbation of the Collector. SeC' 
tion 61 says that in the event of any claims being pjyfcrved 
by any proprietor or takiMar on engagements wherein the 
consolidation of the asuly ahivaby shall appear not to have 
been made within the time limited by section 54, they are to 
be noii-suited. 

This was the law until the year 1812. The object that tk 
Legislature had in view in 1793 was to put down the imposition 
of new abwabsy and to make it compulsory upon the landlords 

(1) ‘Hariiigtou’s Analyfd.s, Vol. II, 183. Fifth Report, Vol. L O';}* 

(2) Haringtoii’s Analysis, Voi. II, 184. Fifth 'Report, Vol I, 'jf-y 

(3) Haririgtoa's Analysis, Vol. 11, 184. Fifth Report, Vol L 
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tv> consolidate the then existing ahivahs Avitli the rent. An.] 
f,iV!bably, they intended also that there should be but one sum, 
including all the items of payment, fixed and speeified in the 
polUth as the rent. But then section ,‘i. Regulation V of 1812, 
i;L the first place reseind.s so much of tlie Itegulations of ITltfi 
which provided that the proprietors and t(ihilc(iar.i should prepare 
f(ii’iiiiS of ‘poU^hSj and obtain the sainition ol 1 1n* (hllector thereto, 
and authorizes them to grant poUiihs in sucli forms as Hie eon- 
tmeting parties might agree to, and it then lavs down as fol- 
]ov^^s • — ■ 

“ Provided, how(‘ver, that:, iiothiiii^ liorcin contaiiitui shall ho 
construed to sanction or legaliz(.‘. the iniposilion of arhitai'c or 
iiidefinite (desses, whether under the (leiioii:m:iai:iori of ahtnih^ 
mahtuU or any other den onii nation. All sti|>ulatioiis or resiM’- 
vations o.f that nature shall be adjuged by the Couifs of Jiidi 
cature to be null and void ; but the ('oiiii.s shall notwitlo 
standing inaintain and give elTect to tlie definite elaiisi's of; tlH‘ 
engagements. coiitracted between the )iartif»s or, in oilier words, 
.,‘nforce payment of sue!) sums as may have betm s{'»ecially agreed 
upon between them. * 

It will be observed that the. section |.n'()]iil>ils tlie imimltion 
of orbitrary and i7id([finitt‘ cesses, and says tiiai. any reservation 
or stipulation of that nature shall be null aud void. And tlie 
nords which follow are to rny rniud very significanl, as shoeing 
what they really intended to lay dowji. 1 think their intention 
was to provide that if t he parties agree to ariv speeitie, and 
de.f.inite sum or sums as consideration for t he lease, sucli agree- 
nient shall be enforced. The expression 'Asueli sums as may 
have been specifically agreed U])on should lie lead as it were 
in contradistinction to tlie words “ imposit ion of arbit rary 
or indefinite cesses.'*’ As I have already stated, when tlie hiast 
India Company assumed tlie Dewany, tliey found iiiter (mquivy 
tliat a variety of taxes under the denomination of ahwah, inahlntu 
&c., were being indisciviminatidv levied l>\' the Zematiiars ae- 
eording to their own will and discretion, without any fixed rule 
or principle. And it was the policy of the (loveriimeut to put 
stop to such arbitrary and indefinite impositions, ami to 
prohibit the levying o.f 'new; aI)W(ibs. .If f.lie ceinsl ruction 1 liave 
ynit be not correct, .1 fail to see wit Ji what object the last portion 
'tt the section beginning with tlie words hut tlie (Vuirts shall 
notwithstanding, &c.,” was put in ; for accepting the opposite 
''•tiew to be correct, these words would, I tldnk, be siiper;{iuous. 

In the case of Ohultan Nahfon (1), deciiled liy the Pull 
i'ench of this Court, Mr. Justice Mittcr (and his judgment 

concurred in by Tottenham and Pigoi, JJ.) observed as 
follows Although the Regulations did not cleariy define what 

(1) I. L. R., 11 Calc., 175. 
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an ahwah is, still I think that it cannot be maintained that ; ,i\r 
thing which is definite and certain is not an ahwah under nu- 
Regulations, altliough the parties to the contract call it 
Tr seems to me that the Regulations, without defining clMailr 
wliat an ahwah is, left this question to the determination by f.nV 
Court in each case upon the evidence. I cannot find any m; 
in the Kegulatioii tl»o precise definition of the ahwah, 
would justify me to treat the disputed items of claim as pr.rt 
of the specified rent, although the plaintiffs claim them in liie 
plaint and entered them in the Z(mvmdary accounts as ahwah." 

In that case the plaintitf claimed to recover a certain anicHint, 
as rent., as also certain other items as customary ahwabts'' ii> 
bavhig been prevalent in the village from time immemoiial 
it was contended that these ahwah had existed from before the 
Permanent Settlement, and were therefore recoverable, notwitlr 
standing the provisions of section 54, Regulation VITI of 179S. 
and fui’tlier that they were not ahwahs, although claimed as 
such ifi tlie plaint, but part of the rent. The FuJJ Bench iiegii' 
tived botli these contentions, and Mr. Justice Mitter held, as 
already mentioned, that what was an ahwah must be left to 
the determination by the Court in each case upon the evidimcc ; 
but that in the case before them he could not hold that the 
disputed items were part of the rent. No doubt that learned 
Judge in a subsequeut passage, while referring to the last four 
lines of section 3. Regulation V of 1812 viz., '' but the Coiiiis. 
shall notwiihstainling^inaintain and give effect to the definite 
(dauses in the engagements contracted between the parties, ok 
in other words, enforce payment of siudi sums .as may liave 
been specifically agreed upon between them,'’ says that " tlie 
words ' sum specilied ’ refer to the amount of the rent specified." 
Blit this passage must be read with what had preceded, and 
which 1 have already referred to. 

Tlie Judicial Committee in affirming that decision observed 
as follows : — 

“ The first question seems to be this : Are these payments 
over and above rent, properly so called, abwabs within the 
meaning of the word as used in the Regulation VlII of 1793 ? 

‘‘ They are described in the plaint as ‘ old imml ahwah' and 
they arc de,scribed as alncahs in the Zemindary accounts. It 
appears to their Lordships that the High Court were perfectly 
right in treating them as ahvahs and not as part of the reiu - 
Unquestionably they have been paid for a long time — how long 
does not appear. They are said to have been paid according 
to long standing custom ; whether that means that they were 
payable at the time of the Permanent Settlement or not is cot 
plain. If they were payable at the time of the Permanent 
Settlement, they ought to have been consolidated with tho 
under section 54, Regulation VIII of 1793. Not being so com 
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[dated they cannot now he recovered under :>ection hi of 
that Regulation. If they were not payable a;t the time of the 
p. iuianent Settlement, they would come under the description 
, 5 i aew ahwabs in section 55 ; and thev would be in that caMC 
feal. 

What the Judicial Committee say is simply this : plaintiff 
fixprcssly claims these items as alnnahH ; if they existed at the 
ti?ue of the Permanent Settlement, they slu)uld have been 
consolidated with the rent under section '51, He;;>ulatioTi VMIl 
„f 1793 ; if they were not payable at that time, i hev are new 
■ihwabs, and therefore illegal vnider ser tion 55, And tiiev fur- 
rher say that the High Court were right in t:r(^ati?ig them as 
akoah and not as part of the rent. 

I do not understand that tliev intended t;o go any way 
beyond what Mr. Justice Mittcr said in his judgment, and to 
!)iy down, as it is said they did lay down, tiiat nothing, save 
and except one sum, including every item of payment, could 
he recovered as payable for the occupation of land ; and tiiat 
an agreement to pay anything beyond that sum, a though it 
fuight be a lawful (ioiisideration for the lease, could not be 
on forced. 

It appeai'vS to me that if in auv given case the Court finds 
( hat any particular sum specified in the lease or agreed to be 
paid, is a lawful consideration for the use and occu])atioA of 
any land, that is to say, if it is really part of the remt, although 
iio(; described as such, it would be justified in. holding that it is 
not ahwtih, and is recoverable by the landlord. 

And it is somewhat from thi>s point, of view that the ca.se. 
<)f Pudma Nund Singh(l) was decided. That was a case of 
permanent mokumri leas<^ executed before the Bengal Tenancy 
Act, and under which the defendant agreed to {lay a certain 
iimount as rent, and two other items of Es. 9 and 2, respectively 
rh'signated as tekunri and mlami lowu. The Division Bench 
(Tottenham and Ghose, JJ.), before which the case came on 
for hearing, proceeding upon the provisions of sectiim 3, Regu- 
lation V of 1.812, held that the items objected to, ek., tehweiri 
and salami, were recoverable, because they were not arhitrary 
and uncertain in their character, but specific sums which the 
t<niant had agreed to pay ; and becau.se these siinis tornicd part 
Cl the consideration for the lease, and were in fact part ol the 
rent agreed to be paid, though not described as such. 1 be case 
\cas decided upon the terms of section 3, Kcgulatiou V of 1812, 
•Uid not with reference to vsection 74 of the Bengal 3’eiiancy Act., 
tiny lease having been executed before that Act was pa.ssed. 

I ho judgment in the case was delivered by Tottenham, J., who 

one of the Judges who formed the Full Bench in case of 
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Ghultan M.aUon(l). And I may here observe that it was !;< : 
intended thereby to hold that anything that is not arbitrary ai!.; 
indefinite is recoverable, although it may not be part of the rei f 
In that case, both the elements were supposed to be preset; i 
viz., that the items in question were not of an arbitrary or iiui - 
finite character ; and, secondly, they formed part of the reiu 
agreed to ])e paid. I am, however, bound to say that liavi]!; 
since more, carefully considered the subject, I have come to ti <• 
opinion that we were not right in holding that the items r.! 
telmari and sukmi were paid of the reM stipulated to be 
under the lease. They were, 1 now think, ahwahs. 

As regards the items of mrak and khuruch cJaimed in tlic 
case ^low before us, it seems i o me that, although they had heeii 
realised in previous years at certain rates, still the amounts ar?' 
not definite, and they may vary according to (‘irciimstaiKa^R : 
and if the rent is not permanent, they would be augmentta] 
with the increase of imt -RaMa Mohm Surmi Chowdlirii 
v. Gunga Pershad CJmckerhuUy{2), But liowever tliat may he 
tlie question is whether under the Bengal ^Tenancy Act (sectioii 
74) they may be recovered. The Judge of the Court below has 
found, as a matter of fact, that they are no part of the aeiiiai 
rent,” and it follows therefore that they are not recoverahh*. 

As regaa'ds rmj, I should also tliink tliat it cannot be w- 
covtred in this case, because it is no part of the. rent. 

A jqmil dismmcii. 

Note. — A lso see lladha Ckn'un v. GoloJce Chandra, 1. L. K., 
Calc., 834. 


(1) L L. R., J1 Calc., :75. (2) 7 Sol. Re[). N, 8., IGO. 
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[Eeporled in 3 (L A. J., 319.] 

The JuDOMENT OF TTIE Gouiix was delivered ))y 
Mookerjee, .1. — The sabjcct'iTiatter of the litigation, \vhi('h 
ti;);.? given rise to tliese two appeals, coiu])rises 5,929 biglias of 
uiluvial land formed by tlie action of the river Fadma about the 
Yi'ar 1891, within tlic jurisdiction of the (hinrt of the Suborn 
diiiate Judge at Faridpur. The Sec]‘(d'ai y of State for India 
wIk) was the plaintiff in the Court lielow is tlie respondent in tlicse 
appeals claims tliese lands as a r(‘'- formation i}i situ of char 
bhadrasan Bart I which is an estate belonging to Go\'erninent 
and also as an accretion tliei-eto. The defenda.nts on the other 
hand claim the lands in dispute as a re- format ion on tin*, old sit(3 
of their (estate Joarbander Ihowkanda alias char Nababgnnge 
and as a contiguous accretion to it. Idie learned Snlmrdinatr. 
Judge in the Court below lias made a. di'cree in favour o[ the 
plaintiff for the major fiortion of the lands in suit, namely, 1,310 
])ighas as depicted on the map of tlie ('ivil (.'ourt Amin on tlie 
i)}isis of a map of 1868 pirepared liy ^lohesh ('liandra Sai'kar. 
The defendants have preferred sepai-afe. appeals to this Court 
and on their belialf the decisian of tlie Court below has lieen 
challenged on five grounds, namely, first, that tlierc is reliable 
evidence to prove that the char which was in existence in I8(i8 
as also the lands now in dispute whicti ajipeared in the year 1891 
occupies the site of the permanently settled estate of the 
dofcndants known as Nababgnnge ; secondly, that tlie.re is satis- 
iuctory evidence to show that the char wliicli was in existence 
ill 1858 has appeared before 1817, had bemi re-leascd tn the 
predecessor of the appellants and had been in tlieir occupation 
froru 1847-1861 ; thirdly, that there is no reliable evidence to 
IH'ove that when the lands formed in 1891, tliey accreted to 
char Bhadrasan Part I ; fourthly, tliat there is satisfactor\^ evi- 
denc-e to show that at the time of the formation in 1891, tlie land 
accreted to Nababgnnge, tlie estate, of the defendanf s ; and, 
tilthly, that regarding tlie lands in dispute as a re-formation on 
the site of the. char which was in existence in 1868, Government 
‘•an claim no title thereto, inasmuch as it iiad ac(|ui»:ed no 
iiidefeaaible right to that r/mr either by adverse possession or as 
accretion to char Bhadrasan Part T. Before examining 
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Civil. validity of these arguments it is necessary to state the provir ,, 
1906, history of cimr Bliadrasan Paid; 1 as also of the lands nov, i d 
AnandaHari evidence. 

V. 

Secretary of 

State for ^ext turn to tlie second branch of the content;) 

Council appellants, namely, that Government had not acquir? tj 

Mookerjee,J. such an indefeasible title to the island of 1858 as an accreti()a 
to char Bliadrasan Paid- 1 as to entitle it to claim the lands now in 
dispute as a re-formation upon the site of that island. Tins 
1‘aises an important question of law, and before we examine ii^ 
it is desirable to recapitulate the facts which may be taken to 
have’been established by the evidence, 

1. The bed of the river Padma in 1859 was not part of 
the permanently settled estate of the defendants. 

2. The island char shown on the Thak and Survey Maps 
of 1858-1859 formed about that time and is not shown to have 
been in existence at any earlier period. 

3. Tliat this island char during the dry season of its first year 
of formation became' an accession to estate Bliadrasan and 
estate Ramnagar. 

4. The char varied in extent from time to time attaining 
its maximum size about 1858 and from 18()1-1B68, the revenne 
authorities purportrjd to d(>al with the whole of it on the assump- 
tion that Government was exclusively entitled to it as an iBland 
char thrown up in the, bed of a public navigable river, not the 
property of a private individual and as not having accreted to 
the estate of any riparian ownei.\ 

5. (n 1858, Government re-loased the southern portion it ^ 
the proprietors of Ramnagar as an accession to their estati^ 
and continued to deal with the northern portion as an accession 
to the Government estate Bhadrasan till the disappearance 
of the char during 1875-1879. 

Upon these facts the learned vakil for the appellants argues 
that Government has no title to the lands in dispute, first, because 
Government, as a riparian owner, is not entitled to claim title by 
ai'cession, and, secondly, because assuming Government to have 
acquired title by accession in 1859 such title was destroyed wlteti 
t he char was diiiiviated : in other words, that upon submergence 
of, the char, that portion of the bed of the river again became 
})art of the public domain and Government could not claim title 
by re-formation in situ in 1891. As regards the first of these 
reasons, the question turns upon the construction of sec. k 
clause (3), of Reg. XI of 1825. That clause provides that if a 
char or island is thrown up in a large or navigable river, the bed 
of which is not the property of an individual and if the channel 
between the island and the shore be fordable at any season of the 
year, it shall be considered an accession to the land, tenure or 
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tcr.iifes of the person or persons, whose estate or estates may lie civil. 

oontiguous to it. If Government happens to be the owner 1906 . 

,)! land to which such an island becomes an accession, there 
ajtpears to be no principle why Government as such riparian 
proprietor should not have precisely the same rights in the Secretary of 
( ession as a private owner would undoubtedly acquire. We are State for 
unable to accept the narrow construction of the clause suggested ^coundl 
Ijv the. appellants. It is conceded that if the island becomes Mookerjee. J. 
;),n accession to the land of two private individuals A and B, eacli 
oi i.hem would l)e entitled to a portion of tlie property, but it is 
,irgucd that if A. happens to l)e tlie Government, B would be 
i-xcliisively entitled to it. We have not been referred to any 
d,!i 1 hority or any intelligible principle in support of a position so 
obviously unsound. We must, therefore, hold that wlien the 
island became an accession in 1858-59 to estates of Bhadi’asan 
and Bamnagar, Government became entitled to it along with the 
proprietors of Ranmagar. As regards the second reason, it 
laises the question whether when an island has been t.lirown up 
i,i:i the bed of a public navigable river whieli is not the property , 
of a private individual and the island has been taken possession 
of by Government under sec. 4, clause (3), Reg. XI of 1825 or has 
i)(‘CO.me an accession to an estate, belonging to Government as 
a riparian owner, if the island is subsequently diliivlated pud 
re-formed, can Government claim the re-formation ? 'The learned 
viikil for the appellants contends that as soon as t,he island is 
(liliiviated, it becomes a part of tlie bed f«>f the river and lapses 
buck into the public domain with the result that if the island 
sul)sequently re-appears. Government would l)e entitled to claim 
it only upon proof that the re-formed char is an island or is an 
riccretion some estate belonging to Govenuuent. Tlie 
question is not free from difhcidty and is a])parently one of 
liist impression. If a similar (|iiestion aro.so between two 
piivate indi vidua Is, tiiere can bo no doubt that the jici’sous wlio 
iici]uired a 'title to tin? char by accretion in the first instance, 
would be entitled to claim it when it re-appeared after diliivion, 

•ni the ground of re-formation on the site of what had previously 
been, his property. This appears to be settled by the decision 
the Judicial Committee in Hiirsuhai Singh v. Sgud Loolf 
ib' Khan(l), which is an authority for the proposition that 
wS'.ere land which has been submerged re-forms and is identified 
‘C'i having formed part even by accretion of a particular estate, 

■ b(? owner of that estate is entitled to it. In that case the 
i'biintiifs, who were pro.prietors of an estate, called .Muteor, 

-ned ‘to recover possession of a large quantity of land which ' 
bad l)e.en submerged by the river Ganges and subsequently 
> ‘‘-appeared. It was found that although, at the time of the 


(1) h. R., 2 1. A., 28 ; 14 B. L. R., 268. 
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Civil re-appearance, the lands adhered to and adjoined the cst/; . 
1906 .* to Karnnagar and formed frimd facie an accretion to thri 
. estate, thf^ site had been occupied, previously to submerge lu:, 
AnandaHari by lands comprised in Miiteor, the estate of i l - 

Secretary ol phiintilis, and partially by accretions to that estate. Tju i;- 
State for Lordshi])S of the Judicial Committee in holding that the plaintj 
India in entitled to the whole of the lands as re-formation on the sii r 

Mooke?ee T before submergence had been theii- property, observe.] 

’ ‘ tliafc there was no distinction in this respect l)etween the pernin 
iicoitly settled lands of Muteor and what had been in themsc]\ vs 
a!i accretion thereto held under a tempoj'ary settlement. As wr 
understand this decision, it is founded on the principle that wli'-ii 
it is* detenninerl that a separate parcel of land is accretion (.i 
alluvion, it becomes tin; projjcrty of the owner of the bank 
wliicli it adheres as thougli it had always existed there ; ami 
for tlic purjioses of the detiu'mination of tlic (pestion of title in 
tlie case of re-appearance after submergence, the accreted land is 
regarded, as part; of the original estate. The only qiiestlor. 
therefore, which arrises is, wlicthei* this doctrine which is 
applicable to lands belonging to private individuals wliicli haw 
l)(*en submerged, holds good when the land before submergeiKv 
b(donged to Government, It is argued on behalf of appellantN 
that tiie principle is not applicable becanse when under cl. (‘>), 
seeiion 4. Reg. XI of 1825, a cIwjt or island comes to be at dis- 
posal of Government because it is surrounded on all sides l)v * 1.11 
vmfordable cliannel orjiecause it has become an accession to lurid 
Indd by Government, Government must lie treated as a trust c*' 
for tii(i public, with the n^sult that if such island or char is 
subsequently (liluviated, th(‘ site reverts to tlie public ien-itorv 
and upon tlie rtsappearance of the char or island, (jovernment 
cannot rightly claim any title by re-formation as aga inst a pri vatv 
individual i;o whose land upon re-appearance it may have 
liecoine an accession. After a careful examination of tliis argii' 
ment we are unable to uphold it as well-foundod. In owr 
opinion, it is not coi’rect to say tliat when Government acquiiv.^ 
property undiir cl. (J), section 4, Reg. XI of 1825, eitlier as an 
ishind suiuaiu iuhal by ail unfordaiileciiarinelor as an accession tn 
lands held by Government, Government bec'omes a trustee for 
the public. Government is entitled to deal with the property' 
in the same way as any other part of the territory of the Stair- 
at its disposal. If Government permanently or temporarily 
settles the estate to which it has thus acquired title, the holder 
of the settlement is upon the authority of the decision of tin' 
dudicial (Jommittee in HursuJm Singh v. Sytd Lootf Ali’KliMi> 
( 1 ) clearly entitled to the benefit of tlie principle of re-formatioi:. 
But if the question arises not as between the lessee <d 


(j) L. R., 2 I. A., 28. U B. L. R., 208. 
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(ii)vernment and a private individual, but as between 

j ,:oveinimcnt itself and a neighbouring riparian ownin', we are 

iifiable to see why Goverrmicnt should be placed in' a worse Ananda Hari 

piKsition than a person who has derived title from it. No doubt v. 

section 4, cl. (3) of the Regulation places Government in this Secretary of 

position of disadvantage that even though the bed of a public 

navigable river may be public territory. Government does not Council. 

:i('([uire any title to an ishind or cJuir formed on such bed, Mookerjee, J* 

if it happens to accrete to the land of a riparian owner. 

jUit we are not prepared to carry tin? disability further and 

!o hold that even though Govei-iiment may have acquired 

title to an island surrounded by an unfordable cliannel or to a 

vkir which has become an accession to land in tiu' possetssion 

(if Government, Government is prec]ud(*d fiom claiming tin; 

laud upon submergence and after re“a])pea.ran(‘.e, The principles 

upon which tin; (loctrine of re-formation rests, as explained by 

tlieir Lordsliips of the Judicial Committee in tlie cases of 

Lopez v. MAiddun Mofiun Thakoor (1), and Nagendra Chmder 

(those V. Mahonied Esof (2), appear to us to be applicabh; 

<(uite as much to the land in the occupation of Government at 
tin; time of submergence as to laud in the occupation of a 
pi'ivate individual ; wlioever was the owner Indore the land 
was washed away would lemain owner while it was covered 
with water and would continue to be so after it became dry. It 
was suggested that tfie application of this principle miglit 
lead to practical diiliculties because as was observed in Lopez 
V. Mudihin Mohun Thakoor (1), it cannot be said that property 
absorbed by a sea or river is under all circumstances and after 
any lapse of time to be recovered by the old owner, inasmuch 
as it may liave been so completely abandoned as to merge again 
like any other derelict land into the public domain, as part of the 
sf‘a or river of the State and so liable to the written law as to ac- 
rietion and annexation. It was contended on behalf of the 
appellants tliat as Goverument docs not pay revenue for land 
in its occupation to anybody, it would be impossible to say 
whether Government abandoned submerged lands ; ].)ut although 
payment of revenue or rent may be good evidence of an intention 
mi the part of the owner of submerged lands not to a])audon his 
right therein, this cannot be regarded as the sole tost, because 
i liere may well be the submergence of lakheraj lands in respect 
of which no rent or revenue is paid. In our opinion no 
inflexible rule can be laid down as to the manner in which an 
intention not to abandon submerged lands may be proved, but 
it would depend upon the circumstance of each particular case, 

I n many cases there may well be a presumption that the original 


(1) 13 M. I. A., 467 ; 5 B. L. R., 521. 

(2) lO B, L.R., 40(5. 
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owner intentled to retain lii» rigiit to the soil unless in<l( , 
some overt act was shown indicating an intention to abandoi. ^ 
unless the re-formation happened after a considerable laps.' 
time. No abandonment liowever, can be justly presumed in i 
case now before us. It i.s abundantly proved by the cv»d^n;' 
that Government continued in possession through its lessi ^ 
down to the period of submergence. eN^en though after Is^i 
large tracts were steadily swept away and only small fragme-n 
remained above water. Immediately upon ve-appearance, aftp 
a lapse of about eleven years (that is, after submergence in 187 
and re-appearance in 1801). Government at once attempt e<| i 
take possession and to settle the lands with tenants ; Init t li 
defetidants wjtb the help of their officer Kali Nath Harkar, wii 
has been examined as a witness in this case, succeeded in forcihj 
taking possession of th(‘ lands. Under these circumstances i 
is impossible to hold that there was any intention in fact on th 
part of Government to abandon its claim to the submerged lands 
and as we have already held that mere submergence of lands i 
the possession of Government does not operate in law as an aha i 
doninent on its part and a reversion thereof to the public tei)' 
tory, we must hold that when the lands now decreed to Govetr 
ment by the Court below re-appeared in 1891, they belonged i 
Government as re- formation on the site of a char to whic 
Government had title before submergenee under section 4. r*l. i 
Keg. XI of 1825. 
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DINABANDHU SILV.* 

[Reforied in IS mi.] . 

Their LoRDSmrs' Judgme.nt was delivered by 

Lord Sumner. In this action the Blaintihs claimed, as 

proprietors of a several fishery in certain tidal navigable waters 
in Eastern Bengal, a decree, for possession of an exclusive 
lishery in a portion of a river-channel, of which the principal * 
Defendants own both the bed and the banks. They succeeded 
before the Additional Subordinate. Judge of Earidpur and failed 
on appeal to the High Court at (-alcutta. Henc(' this appeal 
to their Lordships’ Board. * 

There is a section of the river system of tlie Lower Ganges, 
between Dacca on the left bank and Faridpur on the right, 
where the great strea.m divides and for many miles runs in two 
channels roughly parallel with one, another. The general course, 
is to the south-east. The northern of the two channels is much 
the larger^ but the southern, the smaller of the two, is itself wide. 

Both channels are tidal and navigable. 

The streams in the Gangetic delta are capricious and power- 
ful. In the course of ages the land itself has been deposited by 
the river, which always carries a prodigious quantity of mud 
in suspension. The river comes down in flood with resistless 
force, and throughout its various branches is constantly eroding 
its banks and building them up again. It crawls or races through 
a sliifting network of streams. Sometimes its course changes 
by imperceptible degrees ; sometimes a broad channel will shift 
or a new one open in a single night. Slowly or fast it raises 
islands of a substantial height standing above high water level 
and many square miles in extent. Lands so thrown up are 
called chars,^^ and it is by ci^ar-lands formed at some unknow^n 
though probably not remote date that the northern and southern 
channels in question are at present divided. 


* Present :~--hoKD Lord Stjmnjer, Lord Parmoor, Sir 

Edge, Mr. Ameer Am. 
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I 1914 . In the year 1897 a channel was broken through the 

I ^”7 ants' in question. Though relatively sniajl, c 

brinaSRoy this stream was of considmble size; it is navigable f 01 : Hiuiii! 
( v\ craft, and is cej'tainly within the ebb and flow of the tide. F i,: . 
rDinabandhu ^ew braiicli probably followed a line of depressions already ovj st' 
ing, one end of which was af'tualJy an arm ninning up {i-om 
northern river. 

The Plaintiffs claim the exclusive fishery in this new .n.i.vi 
gable channeUas falling within the up-streain and down-strean, 
limits of their several fishery, and allege that the T)efendani< 
are trespassers when they fish in it. The Defendants jiistiiv 
tlieir claim to iisli in a portion of this cluinnel as part of the righis 
of owners of the subjacent soil and of persons claiming uiKirr 
them. 

Iliat tlie Plaintiffs are entitled to some fishery right in titt' 
river waters generally, not far distant from the site in questioir 
ne\^er was mucli disputed, and was admitted by the Respondent;:; 
before their Loi’dships' Board, but they dispute its origin and its 
<\\tent'. Tliey say that this branch is of origin so recent tliat 
* no title by prescription or adverse possession arises as again^^t 
themselves ; that tliey are not affected by evidence of prescription 
against third parties ; that (;ven a several fishery, duly created- 
in the main stream by the Uovernment of India in right of tie' 
Crolvn, would not extend to this new branch, still less would 
rights acquired in the main stream by prescription against other 
riparian proprietors be exercisable in it ; that the evidence 
neither establislies sucli bounds for the alleged exclusive fishery 
up-stream and down-stream as would bring this branch between 
them, nor shows that in fact any Jaikar right was ever created, 
by Government at all. In substance the Trial Judge found 
for an actual Government creation of the Plaintiffs’ right, as well 
as for the boundaries claimed by them. The High Court concl lul- 
ed. against the Plaintiffs on the question of the extent of theii' 
jalhar rights without deternuning tlieir origin. 

The evidence of the origin of the Plaintiffs’ rights is docu- 
mentary, and does not depend on the credibility of witnesses. 
Char Miikimdia is the name of Plaintiffs’ pargana. They produced 
among many other documents (i) an Ekjai Hastbid in respect- 
of it for the year 1790, which showed that it then included a 
mahal juito ; (ii) a kakikat chauhaddi-handi of the lands and 
janm of that pargana for the year 1795, which showed that the 
name of the juiter mahal w^as River Balabanta and Bil Baor 

with specified boundaries, of which the Kole Churi of Alipur alone 

can now be traced by name, (iii) dowl kabuliyats of 1793 and 1799, 
specifying the amount of the dowl-jama of the jalhar , and (i'") 
an Issumnavisi Moiizawari of 1821 mentioning the jaikar in the 
River Balabanta as a mauza of pargana cfear .Mukundia. They 
put in (v) a rohokari of the Court of the Collector of Faridpur 
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[ 1 th January 1861vby whicli tlw? CTOvernmcnt recognised i9M* 
tilvi tlus had been included as a mahal in the zainindari 

cto Mukundia (formerly Tauzi No. 180 in tlie Dacca Srinath Roy i 
( . [iectorate, and now No, 4000 in that of Faridpur), since before ^ v. 
iiir* Deceimlal Settlement. It named the up-stream and down- ^^iuabandhu 
limits, and stated that the Balabanta river, in whic^ it 
vv;!S enjoyed, was the same as that known in ISdl as the Padma, 
that is the larger and more northerly of the two branches of the 
Canges above described. The more soutlierly has been known 
ii a;’ some, fifty years as the Bhubaneswar. 

Some evidence, not very distinct, was given at the trial, 
aijparently for the purpose of showing that no grant from tht‘ 

(iovernment was any larger to be founds among the papers 
jitvlonging to the Plaintiffs' zainindari, bnt no point seems to 
have been made then or since that tlie proper searches had not 
licen made. Although, on the other hand, when Government 
jiMs created a separate estate of jalhir at the period in cpiestion, 
it is usual to find some entry of it in the Decennial Settlement 
papers, no evidence was forthcoming to show that jo tor grants , 
iiiade prior to the Decennial Settlement or that settlements with 
znmindars made at the time of it must necessarily liavc taken 
tiie form of pattas or some other muniments w^hich should now 
f)e in the zamindar's possession, oi' be recorded in the Govern- 
inent archi ves still in existence. In practice such original grants 
sre but rarely forthcoming now*, and resort muvst be had to 
secondary evidence of them, or to the inference of a legal origin 
to lie drawn from long u.ser [Garth, C. J., in Hori Das Mai v. 

Malimml Jaki{l)l The Trial Judge was satisfied that the 
Ifiaintiffs had proved a Government grant or settlement about 
the end of the eighteenth century. He was overruled by the 
Higli Court, not on the ground that no such grant was proved, 

)>ut that it was not shown to have been a grant of a several 
fisliery of wide extent. The High Court thought that in reality 
it was only appurtenant to the Plaintiffs' actual pargana and was 
liniited by its riverine bounds. 

Their Lordships accept the rule laid down in the case of 
Hori Das Mai y. Mahomed Jaki(i) [following the English rule 
in Fitzwalters case(2)] that the evidence of a Government grant 
t'i: an exclusive fishery in navigable waters ought to be conclusive 
and clear, but they are of opinion that, in so far as such evidence^ 

'an now be expected to be forthcoming as to particular grants 
viiore than ^ <‘eiiGiry old, the evidence case wm 

inifficient to show that the competent authority— the Government 
'J India in right of the Crown— did actually grant to the Plain- 
tiffs ■predeeessors-in-title, or with them so a>s in effect to 


(D L L. K., It Cal, 434 (18851 (2) 3 Keble, 242 (1680). 
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grant 'djalkir riglit of several fishery in certain of the wattJVs ;; 
tlie portion of the Ganges system in question. 

The next point is one of metes and bounds. This depen(h';j 
partly on the above-named documents, partly on the recoi i'K 
of certain litigation wth the neighbouring 2 :aniindars of ])ai'gaiii'. 
Bij|i'ampur and persons holding under tliem in 1816 and 
put in MS part of the history of the fishery and of the claims marie 
to it, partl}^ on the testimony of living fafmdaYS, ijamdui:;, 
fishermen, and so on, and the local investigations of an ami m 
deputed by order of the Court. The aminhs reports and majis 
wore accepted in both Courts, and by both parties on tlie presejit 
appeal. The Plaintiffs' ease depended on fixing by means of ti.f, 
aboVe materials supplemented by a series of maps from ITiiP 
onwards, four points roughly forming a parallelogram, within 
wliicti their alleged jalkar rights lay, the. western or up-stream 
boundary and the eastern or down-stream boundary in each casi^ 
extending from points north of tlie northern or larger cliamiei, 
the Padma, to points soutli of the southern or smaller channel, 
the Bhubaneswar, and the locus in quo of the dispute falling 
between them. The Defendants contended, that in so far as any 
certain points were proved at all, tin? materials relied upon only 
showed that the fishery did not extend into any part of the Fadnm, 
but, was limited by the right or southern bank of the main stream 
and thus excluded it. They pointed out that tlie Faridpnr 
Collectorate was bounded by the riglit bank of the Padma, tln^ 
whole breadth of the main stream being in the Collectorate of 
Dacca, and tliey argued that the robokan of 1861, which was the 
.strength of the Plaintiffs' case, proved at most a recognition of a 
fishery right, which stopped short of those waters in which it 
was now essential to the Plaintift's to make good their claim. 

A sufficient answer is made by the Plaintiffs. They obtain 
early evidence of the actual position of the points forming theii- 
boundaries north of the main stream from pi'oceedings in suits 
decided in their favour between themselves or their predecessors- 
in-title and the owners of the BikTampur zamindari, v ho claimed 
mme jalkar rights in the main Padma also, and by means of such 
proceedings in 1797, 1816 and 1843, by means of other similar 
procee<iings in litigation with some of the present Defendants 
in 1894, 1896 and 1897, and also by a long succession of ijam 
kabuliyats and pattas, which they put in evidence, they prove 
de facto possession, as umler their jtt&r rights, of the whole 
fishery in both streams between their upper and their lower 
limits. It is an intricate task to trace the v«arious spots men- 
tioned from map to map, becaiise of the periodic diluviation of 
trees and houses, though these are the least transient of the land 
marks available. Matters are also complicated by variations in 
the names of the^ rivers, Bhubaneswar, Krishnapur, Narina, 
Padma and BalaBauta or Balbanta. The result, however, 
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: sufficiently clear. Fiu’tlicr, the- decision recorded in the who- 1914- 
tari of 1861, was appealed to the Commissioner of the Division 
;; 1 , Dacca, who at that date exercised appellate jurisdiction in sucli Srinath Roy » 
jviatters over the Colleetorate of Faridpur, and he affirmed v. 

: lie decision below. As this decision proceeded on the footing l^hiabandhu j 

rhat the clainied extended over tlie waters of the Padma, 

ii!)d was a vdM jalkar included in the Permanent Settlement, 

ii;, may be j’easonably inferred that the Commissioner of Dacca 

took note that the parties entitled to the jidkar claimed rights 

within his Colleetorate, and finding nothing in the Dacca records 

10 the contrary, affirmed tlie decision below for Dacca as well 

;).s for Faridpur. 

The Trial Judge, following a long and considerable body of 
decisions in Bengal, held that, if the Plaintiffs’ rights in this 
stream or streams out of which the new ])ranch opened were once 
established, they would extend to the waters of the new brancli 
as soon as it was formed, a principle which is conveniently called > 

“ the right to follow the river.” It docs not appear that this 
eiirreTit of authority was challenged or doubted either before 
the Trial Judge or the High Court ; ceiiainly its authority was ' 
binding upon botli. The Defendants’ case simply was that 
ill fact neither the Plaintiffs nor their predecesso]‘s-in-title could 
be sliown ever to have enjoyed or to liave been entitled to any 
jalkar right except that lying witliin the boundaries of their zatnin- 
dari and appertaining thereto. The High Court appears to have ; 

arrived at a conclusion in favour of the Didendants’ argumenti 
mainly in consequence of the view taken of tli(3 true meaning 
of tlie judgment of .1816, and of the significance of the Tliakbast 
map of 1862, and a marginal note upon it. It is not ncessary 
to examine the language of the judgment of 1816 in detail, but 
their Lordships are unable to hold that it excluded the main or ! 

northern stream fi’om the Plaintiffs’ fisliery, either ex))ressly or 
by implication. The language is obscure, but, as tlieir J.iOrdships 
i'«‘ad it, the Plaintiffs’ construction of it was right. The Thak 
map was presssed beyond its legitimate effect. It was concerned 
only with that portion of the fishery which fell within pargaiia 
Bikrampur, and was inconclusive. 

The question of the effect of deltaic changes in a river’s 
course upon the exclusive right of fishing in it appears in Indian 
decisions as long ago as the beginning of the last cimtury. It was 
laid down in 1807 that if a river changes its bed tlie owner oi jalkar 
lights in the old channel continues to enjoy them in the new 
one[hhurc]iundRaiY. RamchimdMohkirja(l^^^ The converse 
case occuiTed in the following year. A land-owner sued the 
'iwner of jalkar rights in a tidal river for taking possession 
d a jfel formed on his land by the oyerflow of the river. 

(1) 1 S. I). A. Kep., 221 ; 1 Morlcy’s Digest, p. 561 (1807). 
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The channel of the river had not altered, the jteci ; 
no part of it, and was only connecte(i with it at the river's higher 
Srinath Roy stage. Accordingly, it was held that the owner of the . 

'y* having no riglit over the Plaintiffs' laud, had no right to 

Pinabandhu waters thus formed upon his laud. [Gopeenath 

V. Ramchvnthf TiiTk(iiunk(tf(V)\ This assumed some right rji 
following the river and placed a particular limit upon it. h; 
will he observed so far that whatever may have been the 
for the riglit oijalkar in the river, the right of fishing in the jheris 
was treated as belonging to the owner of the subjacent soil. ;i 
right which was shortly after, in 1813, held t<.) be severable fioiii 
the owneivshif) of the soil, so* that the bare grant by the land- 
owner of the right of fisliing m jheel did not In itself convey 
any property in the soil [LiMee Dassee v. Khatima Beehee (2;;, 
Wiiy the owner oijalkar i*ight in the river has or may have an 
enjoyment of that riglit co-extensive with the waters of the ri\ er 
which permanently form part of it, tliough they have changed 
their course, is not stated. Not improbably it rested on loc;i,l 
custom, for tlie Bengal Alluvion ami Oiluvion Regulation (No, XI 
* of 1825) is careful in a cognate matter to keep local custom ali ve, 
At any rate the principle w\as well established as early as 180s 
that a right of fishery follows the river whatever course it nni v 
take, for the ground on which in GopeenalJis case(3) the lligli 
Co Lilt allowed the appeal from the Court below, which liad acted 
on this principle, is simply that in point of fact tho jheel in (]ues- 
tion, though formed by the river's overflow, was no longer so com* 
nected with it as to form part of the river. This was long cousi- 
dored to liave been the ellect of these decisions. Mr. Sevestei’s 
note upon them in Vol. 2, j). 467, of his Reports is, ‘‘ A genera! 
right of fisliei’v in a river, when not otiierwise defined, is restricted 
to the channel of the river and water considered to form part of 
it, not extending to adjacent lakes or otliei* pieces of water occa- 
sionally supplied by overflowings of the river but not actually 
connected with the channel of it." The rule w^as so applied in 
[(18,56) Nuhkishen Roy v. Udiehootanmid Gosain(^) ; and in 
(IMd) Ra^nmiath Thahwr v, Eslmn Chmder Banerjeelo)]^ In 
t.he former it was held that the right oi jalkar in the river was 
confined to the river and streams flowing into or from itj exclusiv*' 
of not connected wdth the channel but extending to water- 
coivrs^is which tliough not immediately within the great ehannei 
of the river adjoin or flow into it or are supplied therefrom ; 
“ their right consists of the flowing stream and the adjuncts 
flowing from or into it."' In the latter the limitation of the river s 

0) l Mac.^SaI^).,228;2Sev, R.ep.,^^ 

<2) 2 a TX A, Hep., 61 (1813). 

(:J) \ Mao. Sol Rep.» 228 ; 2 fe. Hep:, 4(>7a. (1808). 

(4) 2 8ev., 466u {I860). , . ' (6) 2 8ev.. 403 {,1803). 
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flowing from or into it was held not to extend to a<i' 
j;;cent sheets of water with which the river conmnniicates only '-w 
when in flood. “ We think/’ says the Court, “ the grant of jolkar srin^^Roy ^ 
liUist be construed as primn fade conlined to tlie rivers and slieets 
of water commuiricating therewith to which the Plaintiff might Dinabandhu ? 
get access without trespassing on the land.’' It is true that Sem y 
these two decisions do not specifically deal wiiJi the case of tho 
c hanged channel of a deltaic stream, but they do clearly lay down 
l ilies for defining the area of the waters in whkdi the right 
is to be enjoyed, which carry it beyond the limits (d actual navi-' 
gability though, confining it to water whicli are adjuncts of the 
navigable stream. They make tbe.viglit depend on the identity 
of the river in which it is enjoyed and do not confine it toVicli 
waters of that river as are superimposed on tlie very land once 
owned by the grantor of the right. The ( urrent of decision ; 

was not unruffled by doubts. The ('ourt observes in 1859 in " 

^liireeh Hossein ChowJJiree v, Lamb(l) : the part of the country ;; 

through which the Megna flows is intersected with innumerable t 

creeks into which the tide from’ the main rivivr flows. The light , 
of fishing in these tidal creeks belongs of right to the owner ri 

of the property into which they flow,” bjut this case is explained 
liy tire fact that the part of the river in question was almost if ;■ 

jiot quite an arm of tlie sea. An opinion was indicated in l,8fil., 
though not absolutely necessary t() the decision, in Ma'horante 
Slbessury Dabee v. Lukhy Dahee(2) that the extension of rights I 

of fishery, in consecjiienee of an expansion of tlie river in wliicli 
tliey were enjoyed, ought to depend, avS questions of alluvion 
would, upon the rapidity of the expansion. If sudden, it would | 

work no change in the ownership of the submerged’soi], and so. y 

cause no extension of xhojalkar right ; it would be lioth if it took j 

place by gradual and imperceptible advances. The Court here / 

inclined to connect the right of fishing indissolubly with the right 5 

to the soil subjacent to tlie waters in which the fisliery right was 
enjoyed. In 1800 came the somewhat contradictory de- 
risions. The Court in Nohinchunder Roy Chowdi’y v. Radha 
Idaree J[)o6ftt(3) scouted as “ preposterous ” a claim to follow 
the diverted waters in whicli the Plaintiff had the fishery, but 
thi.s was without discussion of the authorities, and the claim was 
alleged not against the owner of the soil over which the diverted 
waters flowed, but against tlie owner of the fishery in the waters 
of another river into which the Plaintiff’s river had burst and 
'lischarged itself. In the .second case, Gobind Clninder Shaha 
Khja Abdiil Guiime{4:)^ the Plaintiff and defendant, joint 



(1) S. D. A., A^ol. XX (1859), pp. 1357, 1301. 

(2) 1 Butb. W. R., 88 (1864). , 

(3) OSiith. W. R., 17 (1866). 

(4) 8 Suth. W. R,, 41 (18661. 
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owners of land of a fishery had made a partition of the 
but not of the fishery, and the Plaintif sought to oust tii- 
Defendant from fishing over the land, which now belonged r . 
clusively to liiin but had been overflowed by a change in the C(n;r ;^ 
of the waters. Sir Barnes Peacock in dismissing the suit obsei v*-^ : 

still tlie fivsltery existed in that part of the river out of wIim h 
the fish was taken, although hy a change in the course of tl i 
river it inn over the portion of tlie land which was allotted to tlif 
Plaintifi under the hutivara partition.” Again in 1873 [ ArwA/zr - 
dm Roy Cho'wdhry v. Maharanee Sumo Moyee{\)] the f’oirri 
somewhat reluctantly followed the rule, which it deemed to 
.settled, that the owner of tKe fishery where the river’s cbaiui/oi 
has changed has “ a right to follow the current,” that he imn' 
not only follow the river to any channel which it may frojii 
time to time cut for itself, but may continue to enjoy togetlier 
with the open channel all closing or closed channels abandofied 
liy tlie river right up to the time when the channel became final } v 
closed at botli <mds.” Upon the facts of that case it is tlie latter 
part of this proposition that it directly involved in the decision. 
The whole question was learnedly resdewod by Mr. Lai Mohuu 
Doss in 1891 in his Tagore Lectures on the Law of Ripariajt 
Rights, who (|)ages-372, el seq.) while admitting a settled euwmi: ’ 
of aythority in India to the eonti:ary, urges the very argiinients 
and concliLsioiis of the now Respondents and relies on the same 
authorities. Nevertheless after this discussion liad brouglit the 
question again before the Courts and tlie profession tlie fligii 
Court in a critical decision affirmed the long-standing rule. Tlii- 
was in 1890 in the case of Tarini Churn Sinha v, Watson d' 
Co. (2). Tlie questions were directly raised : Can a riglit el 
jalhir in a public navigable river exist apart from the light to 
the bed of the river, or must it necessarily follow that right V" 
Do tlie Defendants lose their vesterl right by a change in thr 
river’s course, though tlie river still is navigable and sulijoct ic 
public right ?” This case raised the very question which has 
been in the debate before their Lordships, for the change in 
the river’s cours(? was a sudden one taking place in the course 
of a single year and not by imperceptible or slow encroachmeni. 
The answ'er given by the Court was in favour of the owner of the 
right of fishing in the river. It purported to follow a converse 
decision in Grey v. jhiiind Mohuti MoUra(Z), and decided that 
so long as the river retains its navigable character, it is subjeot 
to the rights of the public, and the fishery remains in tlie person 
who was grantee from the Government.” In Qreif s case(3f 
a change of channel had left an old bed either dry or containing 
only pools disconnected with the river and it was held that wlmt 

(1) 21 8uth. W. R., 27 (1873). (2) I. L. R. 17 Cai., 903 (1890]. 

(3) W; R. [1804], 108. 
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viv'OT had abandoned albeit part dry land and ])art jheeh^ 
b^'came private property. Thenceforth it belonged to the ripari> 
;ii; owners who eoiikl claim settlement of it from Government, and 
tiiC reason given is that ‘‘ the right of the Defendant ’’ (tlie owner 
o! tiie fishery), “ being granted out of and part of the Govern- 
iiieiit as right to the river, no longer exists when the Govern- 
i,icnt‘s right is itself gone.'’ Thus it will bo observed that in 
case(]) tlie Court ebneeived itself to the reducing the 
subject to symmetry by deciding that while on the one hand the 
(nviier of the fishery riglits in the river lost them where there 
was permanent recession of the river, he increased tliem where 
tliere was permanent advance of the river. In the latter case 
tliO Court disregarded tlie conception of Government right V> the 
river as being an incident of Government right to tlie subjacent 
soil, and treated the Government right and the riglit of its grantee 
in respect of the fishery as subsisting in the river wherever tliat 
river might flow, and not as subsisting in flowing w'atev only 
vv hero and so long as it flowed over soil vested in the Oovern- 
liiont. T'liis vitnv has since been treated as estalilislicd. Tliat 
\:\\{\j(dkar light in the river extends over a jiiecc of water formed 
originally by the rivei’, but so far dried up as to be disconnected 
Itom it, except in the rains, during and just after floods, was 
decided in 1905 in Jogendra Narayan Hoy v. (}rairfonl{2). The 
ground of tlie decision is that such water is still part of the*river 
system, and when that is so in fact the right of fisliing persists 
ill respect of it. This is the case of retrocession. Ho too in tlie 
case mf Bhriha Prasad v. Jagadindra Nalfi Rai{Z) in tlie same 
year the principle is thus expressed : " The jalkar riglits were 
settled witli t-he Plaintiffs’ predecessor many years ago. The 
Plaintiffs by virtue of the settlement conferred ' u|)on tiiem 
ai’e entitled to exercise the right of fishery in the said river 
wiierever it flows within the limits prescribed in the settlement 
itself-’ Both tliese cases ]jurpovt to follow Tarini's case(l), 
which \vas a case of an a,dvance of the river into a newly formed 
(diamiel, and the rest of a long line of settled authorities, it 
must now be taken as decided in Bengal that the Government’s 
giantee can follow the shifting river for the enjoyment of his 
exclusive fishery so long as the Avaters form part of the river 
system within the up-stream and down-stream limits of liis grant, 
whether the Government owns the soil subjacent to such' waters 
as being the long established bed, or whef-her the soil is still in a 
repanan proprietor as being the site of the nver’s recent en- 
croachment. 

Their Lordships were strongly and ably pressed to disregard, 
or at least to qualify, these decisions. The points made were 


(1) I. Jm 11,, 17 Cal., 063 (1890), (2) I. L, K., 32 Cal., 1141 (1905), 

(3) 1. L. K., 33 C.il., 15 (1935). 
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1914. (a) that in principle the right to grant a several fislicrv in tiili j 

navigable waters is so essentially connected with the right to tl 
Irinatf^Roy channel, that no fishery right can exi t 

^ where tlie grantor of the several fishery never has owned the ;sul 
jacent soil ; (?j) that in any case the acquisition of fresh watci. 
can go no further and can proceed no otherwise than the ac(jui,vi - 
tion of fresh soil by alluvion, and therefore that an expansion <0 
waters within which i\ jalkar right exists can only carry witli :r, 
an extension oithejdkar right if it has taken place by impercej) 
til)le encroacliiiients upon the land, and not by sudden irr.ijH 
tion; and (e) that it would be grossly unjust to hold tliat tlic 
natural niisfortune which swamps a landowner's soil by a river's 
encrogichitient should be accompanied by a legal ouster from siu is 
enjoyment as the natural disaster lias left him. In extension (if 
the last point; it w^as argued that the disputed site in fact coverefl. 
the sites of former enclosed W'hich belonged to and had been 
enjoyed by the Defendants, and that no trespass could be coni' 
initted as against the Paintiffsinany view by fishing where tin^ 
Defendants had formerly been accustomed and entitled tu 
fish in waters overlying their own land. This question of fact, 
which seems not to have been passed upon by the Courts below, 
was not sufficiently made out, but even if it were, it appears 
to be covered by tlie general argument. 

For these contentions reliance w^as placed on the Mayer 
of Carlisle v. Gralmm{l), wdiere Kelly, C. B., says : “ Wc aro 
called upon to decide the question Avhich now arises for the first 
time : Is tlie several fishery of a subject in a tidal river, tlie 
waters of which permanently recede from a portion of its course 
and flow into and through another course, w'here tlie soil and 
the land on both sides of the new channel tlius formed belong 
to another subject, transferred from the old to the new channel, 
and so a several fishery created in and throughout such new 
channel, or in some, hnd if any, in what part of it ? In the case 
of Mtirpliij V. Eyan{ 2 ), O'Hagan, J., in delivering the judgmetit 
of the Court, says, ‘ but whilst the right of fishing in fresh- water 
livers in which the soil belongs to the riparian owner is tlius 
exclitsive, the right of fishing in the sea, its arms and estuaries, 
:tnd in its tidal waters, wherever it ebbs and flo ws, is held by the 
common law to be pMici juris and so to belong to all the subjects 
of the Crown, the soil of the sea and its arms and estuarie.H and 
tidal Avaters being vested in the vSove reign as a trustee for the 
public. The exclusive right of fishing in the one case, and the 
public right of fishing in the other, depend upon the existence 
of a proprietorship ill the soil of the private river by the private 
owner and by the Sovereign in a public river respeGtively.' And. 

(1) L. .R.,^ Exeh., 361, at pj). 367*368 (1860). 

(2) 2 Ir. Hop. C. b., 143, at p. 140 (1868). 
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tjiis is the true principle of the law touching a several liaherv i9i4' 

•a a tidal river. If therefore the right of the Crown to grant a 
coveral fishery in a tidal river to a subject is derived from tlu' Srinath Roy 
fevnenship of the soil, which is in the Crown by the common v. 
jfiW, a several fishery cannot be acquired even in a tidal river, 
if the soil belong not to the Crown but to a subject. And all the 
juthonties, ancient and modern, are uniform to the effect that 
if i)y the irruption of tlie waters of a tidal river a new channel 
formed in the land of a subject, although tlie right of the Crown 
iijid of the public may come into existence, and be exercised in 
what has thus become a portion of a tidal river or of an arm 
of the sea, the right to the soil remains in the owner, so that if 
;it any time thereafter the waters shall recede and the liver 
again change its course, leaving the new clianijel dry, the soil 
becomes again the exclusive property of tlie owner, free from all 
right whatsoever in the Crown or in the. public.'’ 

With this case has to be considered also Foster v, IIVfr/A/{l). 

There the proprietor of a right of fishing in, the Lun(‘, 
lit that part neither tidal nor navigable, was held entitled to 
“ follow his river "when the nver had so far shifted its course, 
as to flow over another’s land, and the. jierson, to wliorn the 
iyad which came to form its new bed had ])revi'ou.sIy belonged, 
was held to be a trespasser when he fished in its new cliannel. 

The change of bed had been gradual, perceptible and measurable 
over considerable periods of time, but from week to week imper- 
ceptible. It was held that the imperceptihle changes had had 
tlie effect of producing an accretion to the land of the owner of 
the fisliery, and that the river had never lo.st its identity nor 
its bed, its legal owner," (P. 446) : he has day liy day, week 
hy week become the owner of that which has gradually and im- 
perceptibly become its present bed, and the title so gradually and 
imperceptibly acquired cannot be defeated, by proof that a 
poi'tion of the bed now capable of identification was 'formerly 
land belonging to the Defendant or his prcdecessors-in-title." 

The Mayor of Carlisle v. Graham.{2) was distinguished on tin* 
ground that in tha-t case the river-bed was a new lied, not 
formed by the gradual shifting of the old one bub totally new, 
bhe old bed remaining Tecognisable in its old site but deserted. 

The Eden became a river with two beds : the Lime was at all times 
river with only one though an ambulatory one. As counsel 
in Foster V. WrigU(l) boldly argued for the riglit to *' follow 
the river " in its Indian sense saying (p. 440), even a >sudden 
Joid violent change in its course would not have taken away " 
the Plaintifihs right, and as the adoption of that d fortiori 
view would have made all consideration of gradual accretion 

(!) 4 C. P. D:, 438 (1878). 

(2) L, R., 4 Exch., 361, at pp. 367468 (186!)). 



m 


APPENDIX. 


X9M* 

Raja . 
Srinath Roy 

V, 

Dinabandhu 

Sen. 


immaterial, the decision must be regarded as one which negativi>. 
the contention of the Respondents in the present case. 
with the river Lane, so the part of the river Eden wlri( 1, 
was ill question in .the Mayor of Carlisle v. Graha)n(l) 
one wliich does not appear to be subject to frequent chan^v. 
Row the law might be if conditions similar to those of 
conld occur in England is another matter. The above can,-; 
would have been more directly in point had the river in questcu. 
been one which often and swiftly changes its course, as fov 
instaTice the tidal Severn, of wliich Hale wuites (HargravcA; 
liaw Tracts, p. 16), that river which is a wild unruly river, and 
manv times shifts its channel, especially in that fiat between 
Sbinberge and Aiire is the common boundary between [lie 
manoi'S on either side, -m., the filum aqum or middle of tiii' 
stream, ami this is the custom of the manors contiguous tn 
that river from Gloucester down to Aiire.” There is in i hi.^ 
part of the KSevern an ancient several fishery, enjoyed by tlu- 
Lords of Berkeley under Gharters of Henry I, Richard 1, and 
John, Avhich must be mucli more analogous to the jalkar in the 
present case than cases in the river Eden or Lime. A somi- 
what similar instance in Scotland is mentioned by Lord 
Aliinger in In re IJulland Selhy Railway Comyanyi^), l)iit 
tin; question of the right to follo\Y the river does not ajijnMi 
to have arisen for decision in these cases. 

it was admitted that the eommon law of England as such 
does not apply in the Mofussil of Bengal, but the argument wjis 
that principles established under and for English conditions 
afloTTl a sound guide to the rules which should bo onfoi'ced 
in India. Their Lordships have given these arguments carefiii 
consideration, though they would in any case be slow to disturb 
decisions by which rules have been established for Bengal govern- 
ing extensive and important rights such as rights oijalkat, and 
unless they could be. sliowii to be manifestly unjust or flagnintlv 
inexpedient, their Lordships would not supersede them. Tiie 
Indian Courts have in many respects followed the English law 
of waters. Sometimes their rules are the same ; sometimes 
only similar. Jalkar may exist not only as a right attachioi:' 
to riparian ownership but also “ as an incorporeal hereditament, 
a right to be exercised in the tenement of another [Forbes v 
Meer MaJionml Hossem(3)], as a frofit « prendre in alieno suin 
[Lukhee Dassee v. Khatima Ikebe€(4:)], In navigable waters sueb 
rights are granted by the Government of India or, what is (?quf' 
valent to a grant, settled with the grantee under the l{:evenue 


{.1) L. K., 4 Exch., 36L at pp. 367-368 (1869). 

(2) r» M. & W., 327 (1839). 

(3) ]2B.L.R.,atp.2.l6(1873). 

(4) 2 a a A. Re|i., 51 (1813). 
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he,ttlemcnt by the Governiaeut, aud are thus derived from tlie 
( rown Coo Sircar w Ram Coonmr Parooey{l)], 

T'fie freehold of the bed of navigable waters was deemed to be in : 
the East Indian Company as representing the Grown and now is 
vested in the Government of India in right of the Grown [Doe 
(lem Seeh Krisio v. E. L Co.(2) ; No[fender Chmder Ghose v. 
iHahonied Lsof{3)]. Where the bed thus forms part of tlie 
|)!iblic domain, the public at large is primd/oom entitled to lish. 
Thus the Englisli analogy has been closely followed. Again the 
sudden invasion of a. private owner’s land by the waters of a 
riavigablcrivcr does not divest the property in the soil. If the 
change in the course of the navigable river results in the water 
ill the new course being in fact navigable [that is, capable of being 
traversed by a boat at all seasons, CJmndar Jalcah v. Ram Churn 
Moohrjeei^ ; Mohmif Mohun Dim v. Khaja Assanoollaf{{r))l 
the flooded land-owner must submit to bave bis land traversed 
l)y the vessels of the public in the course of navigation and cannot, 
in riglit of his ownership erect works on his iiooded soil to tlie 
obstruction of the navigation. None tln^ less he I’emains the 
owner, and should the waters permanently retire, his full rights 
:is owner revive unless lapse of time or circumstances, or liotli, 
siithce to prove an aliandonmcnt of his rights of ownership for 
his part. ’ , 

Still, there is one step which the Indian law has never t aken, 
far as it lias gone in the adoption of English rules. Often as 
the opjiortunitv for so doing has arisen, it has ne\'er been lield 
that the capacity of the Government of India, to grant to or 
settle with a private owner the exclusive right of hshing in 
tidal navigabh^ waters is so indissolubly liouud up with its owner- 
ship of the soil subjacent to those waters that no matter how 
those waters may subsequently change their course, wiiile still 
remaining part of the same river svstom within the np-stnuim 
iind (lown-strcam limits of tlic grant, the enjovment of the light 
so granted cannot extend beyond the limits of the Government's 
ownership of the soil lying perpendicularly underneath tliem, 
iis it imiy vest from time to time. It is one thing to iiresnme tlu' 
of tiie bed of a tidal navigable river to lie vested in the Crown 
and to hold that the Government of India in right of the Grown 
'■an grant the fishery in the superincumbent waters in sevm altV: 
find quite another to hold that the several fishery when once thus 
'■reated is for eA’cr enjoyable only in waters that continue to flow 
precisely over ground which was in the Crown at the date of the 


(1) I. L. H. Cal, 53 (IS7S). 

(2) 6 Moo, I. A., 267 : 10 Moo. P. C. C., 14^) (iSoO). 

(3) 10 B. L. R., 406 ; 18 Siith. W. R., 113 (1872). 

(4) 15 Sutb. W, R., 212 (1871). 

(5) 17 Suth. W. R., 73 (1872). 
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IQ14. ‘'Wlietlier the actual proprietary right iri t ,s(\r ,; 

British. India/' says (larth, C. J., in the case of Uori l)a^ A //. 7 ' 
, Mahonmi JaM (1) already cited, '' is vested in the Crow ;! 

J>rmath Roy upon whkdi there seems some di\*ersity of ripinifiiii 

Dinabandhu I ri> be clear that the Crown has the power of inaki),/ 

Sen* settlements and grants for the purposes of revenue of ai] 
unsettled and unappropriated lands, and I can !u, 
good reason why they should not liavc tlie same ])ovw: i 
of making settlements oi jalkar rights ami of la);i.h< 
covered by water as of land not covered by water. In either 
the settlement is made for the purpose of revenue and for tlic 
])enetit of the public/' Again, the rights of the Crown are tlui.^ 
statecl in The Colled or of Molduh v. Syed Sudordoodueen (2) : ■ 
“ Tlie right to rcsiune land is one based on the right of the Gov- 
ernment to a ])ortion of the produce of every hiijha of the soil ns 
revenue, whereas the claim to possession of the jalkars of rivers 
not forming portions of settled estates is founded upon a sup- 
posed right in Government as ti’ustees of tiie waterways of the 
country to possess and to assign tlie exclusve possession of thciji 
to any individual it chooses on the payment of revenue for them 
i n the shape, of a fishery rent . ‘ ’ [H urreeh nr M oohrjea v . C'hundi:!e~ 
eliurn Dutt (3), Colledorof Rung pore v. Ramjadvh Sein{\). 
See, too, Rmlha Mohun Mundal v. Nerd Mudhah Mtwdul (5) 
and ^Sa/co?m Ghosh Mondal v. Seryretary of Stale for J mil a{()) 
where the cases are collected and discussed.]. 

In trutli tlie rule which in the United Kingdom thus 
connects the subject's right to an exclusive fishery in ti(.lal 
navigable waters with the linuts of tlie Crown's ownership 'if 
tlie subjacent soil is itself the result of conditions pavtlv 
historical and partly geographical whicli. have no counterpait 
in Lower Bengal. In Bractoivs time this rule would seem to 
have been unknown, at any rate he ignores it, and tr^‘ri;'S th'* 
right of fishing in rivers, as did tlie Roman Law, ks a right 
pul>lm juris. Whether in his time this was at common law 
orthodox or heterodox or whether he supplemented tlm 
de.fects of our insular .systeni by a reversion to that of Rome, 
need not now^ be considered. What is clear is that during 
the many years between his time and Hale ks, the generalitv 
of; the right of river-fishing' if it ever had been the doctriii'' 
of the comuion law, was such no longer. According to Hah- 
(De. jure marls, p. 1, Chap. *1 ; Hargrave's Law tracts, ]>. 
11}, " the right of fishing in the sea and the creeks ami 
arms thereof is originally lodged in the Crown as the right of 
depasturing is originally lodged in the owner of the wast«;s 


(1) LL. 11., 11 Cal, 434(1885), (4) 2 Sev., 373 (1863). 

(2) ,1 .Suth. W. .R., 116 (1864). (5) 24 W. R., 200 (l87o). 

(3) 17 >S, D. A. Rep., 641 {.nc). (6) L L. ,R., 722 Cal., 252 (181)11 
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I e k lord^oi* thft Miiug belongs to him, 1914 - 

the owner ot a private or inland river. . , . tT^ 

King the owner of great waste, and as a conse- 

of his propriety hath the primary right of fishing v, 

j|, t;he sea or creeks or arms thereof/' Be it observed that Dinabaadhu 
tliis doctrine maybe called essentially insular, and that the 
proofs of it which Hale adduces are purely English, namely, 

( lose Rolls, Parliament Rolls, and Rolls of the King’s Bench 
riniiiily in IKantageuet times, and that lie places on Bracton’s 
Roman doctrine an interpretation, confining it to rivers which 
•iro arms of the sea, which is itself a dissent from that 
doctrine. The cpiestion how far a rule established in this 
country can be usefully applied in another, whose ciitura- 
stances, historical, geographical, and social, are widely difierent, 

IS well illustrated by the case of navigability, as understood 
ill the law of the different States of the Ihiited States of 
America. Navigability affects both rights in the watei's of a 
river, whether of passing or repassing or of fishing, and the 
rights of I’iparian owners, whether as entitled to make stimctures 
on their soil which affect the river's flow, or as suffering in 
respect of their soil quam servitudes of towing, anchoring, or 
landing in favour of the common people. The Courts of 
the different States, minded alike to follow the common law 
where they could, found themselves in the latter pari of 
the eighteenth and the early part of the nineteentli centuries 
constrained by physical and geographical conditions to treat it 
differently. In Massachusetts, Connecticut, New Hampshire, 
and Vermont, where the rivers approximated in size and typt^ 
to the rivers of this country, the English common law rule was 
followed, that tidality decided the point at which the ownership 
(if the bed and the right to fish should be public on the one side 
and private on the other. Other States, though possil)!}' for other 
I'casons iShce they possessed rivers very different in character 
from those of England, namely, ATrginia, Ohio, Illinois, and In- 
diana followed the same rule. But in Pennsylvania, NorTli 
Carolina, Iowa, Missouri, Tennessee, and Alabama, this rule, was 
disregarded, and the test adopted was that of navigability in 
fact, the Courts thus approximating to the practice of Western 
kurope (6‘ec Kent’s Commentaries, iii, 525). The reasonijig has 
been put pointedly in Pennsylvania. Chief Justice Tilg liman 
Gays in 1810, in eWivm V, the common law principle 

concerning rivers ” that rivers, where the tide does not 
ebb and flow, belong to the owners of adjoining lands on either, 
cide), even i,t extended to America, would not apply to such a 
liver m the Susquehanna, which is a mile wide and runs several 
biindred miles thimugh a rich country, and which is navigable 


(1) 2 Biuuey, at p. 477 (1810), 
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ami is actually navij^atccl by large boats. If suclia rivei 
existed in England, no such law would ever have, been appiii ii 
to it.’’ (See too Shrunk v. Schiylkilll^a'm^^^ Co, 1820. ! | . 
Sergeani v. Rawle, at p. 78.) Thirty years later in Zhnmenni:,> 
V. Union Canal (-o.(l), President Porter observes, the rut .• 
ol; the coninion law of England in regard to the rivers and ttt- 
riglits of riparian owners do not extend to this coinmonwealt!), 
for the plain reason that rules applicable to such streams as ti'cv 
have in England above the flow of the tide, scarcely one of wlvi( b 
apju'oxiiuate to the size of the Bwatara, would be inapplieabir 
to such streams as the Susquehanna, the Allegheny, the Monoji- 
galiela,” and sundry other rivers of Damascus.” A siiniliM 
devktion. equally grounded in good sense, from the strict 
pattern of the English iaw^ of waters lies at f:he bottom of Ihc 
current of liulian cases previously referj'ed to, and foi-ms its 
justification. 

In proposing to apply the juristic rules of a distant tiivie 
or country to the conditions of a particular place at tlie proserit 
day, regard must be had to the physical, social and historical 
conditioiis to which that rule is to be adapted. In England 
the rights of the Crown and other rights derived from th(‘in 
have long been established by authority, even though their 
historical origin is imperfectly known or (conjectural, 'riie result 
maf be tliat the law is quite cartaiTiand yet is based on considera' 
tions of history and precedent whi(;li are quite the reverse. In 
Bengal a special history, a special theory of rights, tenures iind 
obligations condition the rules applicable to such an incorporeal 
hereditament as that now in question. In England we go back 
before Magna Cliarta for the comnumcement of several fisheries in 
tidal navigable waters and know little of tbxdr actual origiii. In 
Bengal it is sufficient to say that at the time of the Decennial or 
tlie Permanent Settlement, or since such rights, though possibly 
descending from remote antiquity, were settled with tSe Govjini- 
ment of India, whose special position, originating on 12tli August 
1765, when the East India Company became Receiver-Gemu’al 
in perp(itiiity of the revenues of Bengal, Orissa and Bihar, is 
historically well-known. English tenures and Bengal zamindaii. 
rights, unduly assimilated at one time, have never fully 
ponded to one another. Above all the difference, indee(i tlie coie 
trast of physical (Conditions is capital. In England the bed a 
stream is for the most part unchanging during generations, and 
alters, if it alters at all, gradually and by slow processes. In the 
deltaic area of Lower Bengal change is almost normal in the river 
systems, and changes occur rarely by >slow degrees, and often 
with an almost cataclysmal suddenness. If English cases were a])* 
plied to Bengal, so that the area of enjoyment of a several fishery 


(1 ) 1 Watts and Serg^eant, 351. 
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;.i tidal navigable waters sliould be limited to the area witliiji 1914 , 

vvhicli the Crown, the assumed grantor of the fishery, had owned jr^ 

t|>e subjacent soil at the time of its grant, who could say from srlnatli^oy 
tivae to time what the bounds of that enjoyment are, and where y, 
t lie ownership of the soil is to be delimited ? The course of the Dinabandhu 
waters has been in fiiix for ages : at what date is this ownersliip 
t,,( be taken ? As Lord Abinger says of the I'liie of gradual accre- 
tiun of soil in In re Hull and Selhy Railwny{l) the theoretic 
i>iiHis of which has been variously stated from tbe time of L lack» 
stone to tlie present day (see the difiei’ent theories collected by 
Eiirwell, L. J,, in Mercer v. Denne{2), '' the princi])le is founded 
on the necessity which exists for some such rule of law for tlie per- 
manent protection and adjustment of property.” Take vyiiich 
(liite you will, the eversliilting river does not run now where it 
I'iiii tlien, and if tlie ownei’ship of the soil remains as it was. it is 
slieer guess-work to say in which part of the present waters the 
grantee of jalkar rights sliall enjoy his several fisliery under his 
grantor’s title, and in which parts he must al)stain, since the 
flow over the soil of private owners ? Any given section 
of the river systcun is in all probability a shifting and irregular 
patchwork of water flowing over soil which l)elonged to the 
•Sovereign at the selected date and of water flowing over soil then 
belonging to other owners and since encroached upon, with, the 
l)ackground of a probability that before the date in question, *and 
yet within historic times, no water may have run tliere at all. 

By what analogy can rules applicable to the Eden and tlie Iiune 
be profitably applied to such physical conditions ? 

ft was urged that the established rule with regard to allu- 
vion should be applied to rights of jVii/car ; that since the right 
to accretions and the liability to derelictions of soil attached 
only to gradual accretions or to erosions taking place [)y im- 
perceptible degrees, so too the right of the owner of the fishery 
to “ folio# the river ” ouglit to be limited to cases wliere tlie 
river’s encroachments were gradual, and ought not to be extend- 
ed to an irruption as sudden, and accomplished as rapidly, as 
was the formation of the channel in question in the Defendant’s 
lands. It is to be observed that here too Indian law, doubtless 
.guided by local physical conditions, has adopted a rule varying 
somewhat from the rule established in this country. Where 
euder English conditions the rule applies to “ imperceptible ” 
alterations, Eeg. XI of 1825, Arts. 1 and 4, speak of '' gradual 
‘U'cession,’^ The analogy of the English rule can hardly be 
prayed in aid when Indian legislation has thus an established 
ioid different rule on the same subject. Further, as the Indian 
rule is established now beyond question, it may perhaps be said 
without offence, of the Indian as of the English rule, that it 


(I) 5 M. and W., 327 (1839), ( 2) [1904] 2 Cb., 534, at p. 508. 
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TepvesentM rath(*r a conipromif<e of coiivenionce than an idi-..; 
Raja justice, for that which a man's own does .not become anotlj r^ 
Sfinath R07 anv^ more agi'eeahlrto ideal justice by being filched from hji. 
, aradmilh^ instead of being swallowed whole. In any cas<^ t h(^ 

analogy is not in pari mnferid. Property in the soil is one thi > ; 
enjoyment of a pixdit d jyrendre in flowing water may in 
respects be another. True, the profit d prendre h to be euj»)vo,i 
in alieno solo ; such is its nature. True too that at the tiiiic of 
the grant, the grantor has no power to create this ineorpoovii 
hereditament where his ownership of the soil does not exteml 
l)ut when the power to grant arises from Sovereignty, and has 
never been decided to be limited to tlie bounds of the grantni' s 
proprietorship as it may continue to exist from time to tim'*. 
the mere fact that ihe jalkar right is classified in the langviaj^x' 
of the English law of real property as a prqfk d prendre in alieno 
solo does not prevent its poprietor from being entitled to foilo\v 
the river in its natural change. The fish follow the river and ti e 
fisherman follows the fish ; tliis may be right or wrong, but the 
(juestion is not settled by asking under what circumstances of 
natural physical change the proprietor of an acre of dry land 
which has vanished from sight can claim to have still vested in 
lum an. equal area of river-bed on the same vsite, or anotliev acre 
of dry land transferred by the river and attached by accretions 
to another proprietor'.s land. 

Lastly, it is said to be unjust that a land-owner should nei 
(Mily lose the use of his land when the river overflows it, but also 
t he right to fish over his own acres and in his own waters, in order 
that anotlier may unmeritoviously fish in his place. There is 
some begging of the question here ; the waters are not hu 
waters, nor is the change confined to the flooding of his fields. 
It is river that has made his land its own: the xvaters are the tidal 
navigable waters of the great stream. In physical facy the land- 
owner enjoys his land by the precarious grace of the r|fer, wliose 
identity is so persistent, and whose charactei’ is so predominat- 
ing, as almost to amount to personality : andisit fimdamentallv 
unjust that in law too lie should lo.se what he has lost in fact, 
and be precluded from taking in substitution for his lost land an 
incorporeal right which Las been granted not to him but to ano- 
ther ? The sovereign power lawfully invests its grantee m^jalhir 
rights in part of the river : is it unjust that when that river shift': 
its'eoiirse, changing in locality but not in functioiy the owjiei’ 
of those rights should still enjoy them in that selLsame river, 
instead' of being despoiled of them by the course of nature, whicli 
he could neither foresee nor control? There must be souu^ 
rule and there must be some hardship. To say the least there 
no such proof that one rule is better than the other as would 
even approach the conclusion- that the rule establislied sliouul 
now be set aside. 
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rb‘vr JLotdships are of opiniou that no reason sufficiently co- 
has been found to warrant them in disregarding the settled 
linn authorities, and being further of opinon that the Flain^ 
established their claim at the trial, tliey will humbly advise 
|{Ls Majesty that the appeal vshould be allowed witli costs here and 
hujow, and that the judgment appealed from should be set aside 
;(iid tiie judgment of the Trial Judge restored. 

Solicitors ; Messrs. Wathins and Hunter for the Appel- 

lillltS- _ 

Solicitors : Messrs. Tkeodare Bell d Co. for the Respondents. 

Appeal allowed with costs. 
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]jOK1) ('opnwai.lib'8 Minute. 

\Sth Sepemher. 1789. 

^rhe great ability dispiayed in Mr. Shore'^ Minute, ]: 
iiilroducecl the propositions for the .settlonient; the uneoinivitit) 
knowledge whieb. he has manifested of every part of the re vein) 
system of this country, the liberality and fairness of his argi, 
rnents, and clearness (d his style, give me an opportuiiirv 
vvhicli. my personal esteem and n^gard for him, and the obli;.!>!* 
tion I owe him as a public man, for his powerful assistaiipe i,! 
every branch of the Inisiness of this Government, must cnv! 
render peculiarly gratifying to me, of recording my higlKsi 
res|j^^ct for ins talents, my warmest sense of his public -spirited 
l>riaciples, which, in an impaired state of liealth, could alone 
have siipjiorted him in executing a worh of such extraordi:iuir\ 
labour; and lastly, my general ♦approbation of the greatONt 
part of his plan. 

I am eontideni, however, that Mr. 8}iore, from liis natural 
<‘aiidoiir, as well as the public at large, will readily admit, tliai 
deeply intei:<»st ed as 1 must feel myself, in the future prosperit\ 
of this country, it would be unjustifiable in me to take anv 
step of real importance, upon the suggestion even of the nios' 
capable adviser, without seriously weighing it in my own mitib 
and endeavouring to reconcile the propriety of it to my owji 
conviction. 

Impressed with these sentiments, I am called vipon by a 
sense of indispensable duty to declare, that I cannot bring 
myself to {igree with Mr. Shore, in the alteration which lie now 
proposes to make in the 2ncl Eesolution, of leaving out the uoti 
licatiou to the land-holders, that if the settlements shall 
approved by the Coiut of Directors, it will become permanent 
and no further alteration of the jumma take place at the O ' 
piration of the ten, years. 
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VViieii the Court of Directors determined to retain in iheu 
.,■11) Iniiids the right of contirining or arrnidling tlic settlement 
the expiration ot a givto) tern), they imdoubtedly acted Acith 
- coming wisdom a ml caut ion. 

"flic pOAV(>r of Tnaki 7 )g a perjietnal ajnt irres'ocablc settle- 
^iiont of a great empire, without heiiig subjcart to the .findsion 
the controlling authority at liotm*. would, in niv opinion, 
have been too great to delegate to any distant (government. 

I cannot, lio\ve\e)*, la^lieve that they would Im.ve held out thr^ 
(lattering hopes ol a penudvenl s(Utleim*n! , whi('li a.Ioue, in mv 
iudgmeut, C'an make the country flourish, and securt^ hapfnness 
to tlic body of inha.])itants. unless they had been piaaietei'mincd 
lo cordirm the perpetuity, il they foiind tliat tlieir sorvaats 
here had not failed iil their duty, or betraved the iniportanl 
n'list tliat .had })een re|>/>st.‘d in rliem, N'otliing, I am pmsna.d 
ed, Irut our expressing (lonbts and fears can nnik<,‘ tlieni hesi i 
tate : and as 1 liaA'e a clear eonvictimi in niy own mind of tin 
wtility of tlie sysDmi. I shall think it a duty 1 owe to tjiem. 
to my country, and to humanity, to j'ccommvmd. it mosi 
i^irnostly t() the (.hrurt of Direetov.s to lose no tijiic^ iti declaring 
itie permanency of tlie settlement, jAvovided t!)ey dis(*over no 
material obje(*tion oj‘ error ;yiml not to postpone for ten years 
the commencement of the pro.sperity and solid i)nprovcnimil 
of tlie country. 

Mr. Shore ha.s tnost ably, and. in my o|>inion, most success- 
luily, in Ids Minute <lelivered in dune last, argued in favoui* of 
the rights ot the ;^emindar.s lo the property of tlfo soil, lint 
if t he value of j)erjnaneney is to })e witlidi awn from tlie .setth'- 
mont now in agitation, of what avail will the power of liis argm 
nients be to the zejuindars, for w-liose riglits lie lias contended ( 
tla^y are now to have their propeity in farm for .‘i Icnse of ten 
year.s,«proA'ided they Avill pay as good ]*ent foi* it a nd this pro})erty 
is theii to be again, assessed, at whatever rent- tlie (lo\n*rament 
'•'•f thi>s country may, at that time, think };>roj)er to impose. In 
'eiiy part of the world, where the value of property is known. 
Would not siicli a concession of a right of ])roperty in the soil, 
called a cruel mockery ? 

In a country where the landlord lias a permanent property 
iu the soil, it will be worth his wvhile to en90urage his tenants' 
^viio hoick his farin in lease, to improve that property ; at any 
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rate, ho will make ftuch an agreement with them, as will . ... 
vent their destroying it. But when the lord of the soil himsv [f, 
the rightful owner of the land, is only to become the far;n 
♦for a lease of ten years, and if he is then to be exposed to lUi: 
demand of a new rent, which may perhaps be dictated by igno - 
a nee or rapacity, what hopes can there be, — 1 will not say o« 
improvement, but of preventing desolation ; will it not be his 
interest during the early part of that term, to extract from tlie 
estate every possible advantage for himself ; and if any future 
hopes of a permanent settlement are then held out, to exiiil>it 
his lands at the end of it in a state of ruin ? 

Although, liowever, I am not only of opinion that the zemin- 
dars have the best right, but from being jpersuaded that nothing 
could be so ruinous to the public interest, as that the land sliould 
be retained as the pro])erty of Government ; I am also (unr 
vinced, that failing the claim of right of the zemindars it wonhi 
l)e necessary for the public good, to grant a right of property 
in the soil to them, or to persons of other descriptions. I think 
it iyine(!(\ssary to enter into any discussion of the grounds upo],i 
which their right appears to be founded. 

It is the most elfeciiuil mode for promoting tlio general 
^improvement of the country, which I look upon as the import- 
ant object for our present consideration. 

I may safely assert, that one-third of the Conipany's terri 
tory in Bindostan, is now a. jungle inhabited only by wild beasts. 
Will a ten years' lease induce any proprietor to clear away'that 
jungle, and encourage the ryots to come and cultivate bis lands ; 
when, at the end of that lease, be must either submit to bo 
taxed, ad Uhitum, for their newly cultivated lands, or lose 
all hopes of deriving any benefit from his labour^, for whic)] 
perhaps by that time, he will hardly be repaid ? 

I must own, that it is clear to my mind, that a much morr 
advantageous tenure will be necessary to incite the inhabitants 
of this country to make those exertions which can alone ehecl 
any sub.stantial improvement. 

The habit wiiich the zemindars have fallen into, of siibsisi- 
vug by anniml expedients, has originated, not in any eonsiitu' 
tional imperfectioij in the people themselvesj but in the fluctnat- 
iiiii JDbiea>sttres of Government ; and I caiuiot therefortv adnht 



LORD COKNW ALLIS B 341 

liat a period of ten years will be considered by the generality 
of people, Or term nearly equal in estimate to perpetuity. 

By the prudent land-liqlders it will not, whatever it may be 
hv* proprietors of a contrary description. It would be unwise* 
therefore to deny the former tli^ benefit of a permanent system 
because the mismanagement of the latter will not allow them 
to derive the same advantage from it. 

It is for the interest of the State, that the landed ‘property 
should fall into the hands of the most frugal and thrifty class 
of people, who will improve their lands and protect the 
ryots, and thereby promote the general prosperity of the 
country. 

If there are men who will not follow this line ol conduct 
when an opportunity is afforded them, by the enaction of good 
laws, it surely i.s not inconsistent with justice, policy, or 
humanity, to say, that the sooner their bad management 
obliges them to part with their property to Urn more industrious, 
the better for the State. 

It is immaterial to (Government what individual possesses 
the land, provided he cultivates it, protects the ryots, and pays 
the public revenue. 

The short-sighted policy of having recourse to annual ex- 
pedients, can only be corrected by allowing tliose wlio adopt 
it, to suffer the consequences of it; leaving to them at tlie 
same time the power of obviating them, bv pursuing the op- 
pOvsite line of conduct. 

Mr. Shore has stated but two po.sitive objec’tioris to the 
latter part of the 2nd Resolution -The first is, that if after 
the notification that the .settlement if approviMl by the Court of 
Directors will be declared permanent, the Court of Directors 
should not declare the permanency, the confidence of the natives 
in general will be shaken, and that those who relied on the con- 
firmation, will be disappointed, and conclude that it was meant 
to deceive them. 

I can only say, in answer to this objection, that I cannot 
believe any people to be so unreasonable as to accuse (Govern- 
fnent of a breach of faith, and an intention to deceive them, 
for not doing what (Jovernment in express terms assure them, 
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ifc is not ifi tlun!' power to pi'OMiise to its it mns <iej.u/! . 
opoii tlie a {>|>rol>at.i<m of their superiors. 

« ’riie only elfect of the .uotilicatiou will, iii uiy opiiuou, i , 
to 4’i)rou f'M;ire tlie hnid-ho]<ler to offer - all that Goverumc 
asks, 01 - wishes for, - a fair rent, lest by emleavoiirinj:!^ to witi; 
hold wliati he knows he ou.iiht in justice to ]ydj, lie should forrri 
that pfreaU'st of a..]l biessinns, a real property : and to stinnilaf; 
him Jo ruore (‘Aeiti(»u in )iis ctiltivation. 

But siipposin^j!, even for a niomeut* that the declarath.!'- 
would he i‘ec('i\aHl in the sense apprehended : and that i[\y 
>ieiirindars to aca inuha* a conviction that it was well foimdeii. 
Ii'i us (‘xainim' the natmv of these a.ets. and wliether the eoie 
stMjuenees of theni would Ix'. sucli as to shake the corihdence 
of flje natives ; or to oj>erate otherwisce in any respect, bin; 
a^lvanliyueously to thenisehats. The acts alluded to, nnist »<]: 
<-ours(‘ be such, as are ealculatcd U) promote the improve me n.t> 
of the aanuitry : as, tlie assisting the ryots with luoney, tla* 
refraining fianu exactions, and the foregoing small tenipoifiry' 
advtf jitages for future pejananent profits : such. a.ct.s imist iilti 
ma.te]y i'ed(.)urid to tJ\e l>euciit i.)f the zemindars, and ouglit to 
be perfoi'uual by iliein. were il‘.e. Ksettleinent intended to 1 m,' 
omicliuled for ten vanrrs or\lv, or •..ven to be made annually. 

But this provichuit conduct cannot be. expet^ted. from tliein 
>0 long as thc}'^ have any grounds for appredumding that tltcit 
land, when improved, may he couunittcd to tho managennaii 
•if l.lie (ifhcers of (Jovcrnmenl, or made, over to a farmer. 

Sljould the zeniindais, tiierefort', ini sc oust rue the nieanitig 
vri. the rleclaiation, and act iii consecpience (»f that; misappio* 
licnsion. t hey would (ind themselves enriched by tlie ei:T<,*r ; 
and tliis re.sult, i.i.Kst<'ad of tending to shake their coniidenre 
m Govavi'riiiieiit, might teacli them an useful" h'sson, from whirl i 
)bey would profit inifler any system of management. 1 sliall 
iurther observe on this argument, t hai it is founded on a su])- 
iMisition, that when the zemindar.s are con\ inced that tlie demand 
Goverjiiuent oil their lands is fixed, they will adojit ineasiirrs 
for the impiovement of them, wliich tliey will not have recoinse 
to. so long as that demand is liable to occasional variation, and. 
cunsequeutly, .strongly points out the expediency of a pennaweiit 
settlement, and declaring to the land-holders as soon as possible. 
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^ Uie coiicliisiou of a poruiaiiont settleiiieiit with theiii, is 
ii:e object of the legislature in England as soon as it can be 
1 iiceted upon fair and equitable tfu ins. 

The second objecrtiou is, the doubt of its l.»eing o\'p(Mlieiit* 
i!iat the permanency should be declared. 

Mr. Shore says, we cannot pionoiiuce absolutely upon the 
Miceess of our nieasuD'.s, without experience. I must ask, 
w hat are these .measures, on the success (»f whicli there can be 
!i.j doubt '( or, what is the experierua' rliat is wanting : and 
\kat, by delaying a permanent settlement for a (ew years, 

A onld proltably lx* imyu’oved ? 

There is notbing new in this plan, ex<:(‘j)t tlx* greal ad\aij- 
iiiges which are given to the zemindars, lalookdars, and ryots, 
on on(^ side ; and the additional seciirit\' wliich tin* Com])any 
lias against losses by balances from the value of tlie land, which 
i.s to be sold to make them good, being gi(*atly increased on the 
(xher. .By what probable, I may even say }>ossible. means is 
sjich a plan to fail ? 

* 

I und(*rstood the word permanency' to extend to I he jum iua 
nivly, and not to the details of the settlement : f()r riiany regula- 
tions will certainly be liereafter necessary , for ( he furtlter security 
tlie ryots in particular, and even of tliose talookdars, who, 
!o my concern, must still, remain in some degitu* of dependence 
im the zemindars ; but these can only lx* matle by (ioverumeut 
*'ccasionaUy, as abuses occur : and 1 will venture to assert 
ihat either now, or ten years hence, oral any given period, it is 
onpoHsible for hutjian wisdom and foresight to form any plan 
'hat will not require such attentio.n and regulation : and 1 unisf- 
tdd, that if such, a thing was possible, 1 do not believe that iv 
vill be easy to fiml a nuin more capable <*f doing it than Mr, 
'^horet 

I cannot, liowever, admit that sucli regulations ('.au.in any 
degree affect the . rights wliich it is lunv jiroposed to confirm 
' o the zemindars, for ( never will allou, tliat in aiyy country^ 
^hyvermuent can be said to invade the rights of a subject, when 
’ hey only require, for the benefit of the State, that he shall accept 
f a reasonable equivalent for the surrender of a real or sup- 
1‘osed right, which in his hands is detTimental to the general 
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interest of the public ; or when they prevent bis committi tu/ c , | 
^)ppre»gdons upon Iiis neighbours, or upon his own depeodoiji s. 

The Court of Directors have given us a general idea of i i.,. 
amount of the land-revenue from Bengal and Behar, with wln li 
they will be satisfied, if we honestly and faithfully, make a set!] >> 
ment equal, and even beyond their expectations in poirst 
revenue, and at the same time calculated in its outlines to 
promote the prosperity, happiness, and wealth of their suljject <, 
what reason can we have to apprehend that they will not dechiK' 
its permanency V 

From the constitution of our establishments in this count vv 
it almost amounts to an impossibility, that at any period, t lip 
same Government, the same Boards, or the same OoUectois 
should continue for near the space of ten years : Upon wba' 
grounds then are the Court of Directors to look for more know- 
ledge and useful experience at the expiration of that tern), 
and under all contingencies that may be reasonably expected 
to occur I cannot avoid declaring my firmest conviction 
that if those provinces are let upon lease for that period only, 
they will find, at the end of it, a ruined and impoverished country, 
and that more difficulties will be experienced than even this 
Government have had to encounter. 

In regard to the 4th resolution respecting gunges, bazars, 
Ac., Ac., as Mr. Shore has proposed, that for the present tlicy 
shall be placed under tlie management of the Collectors, J will 
not at this time enter at large upon that question, for I feel 
very sensible how important it is that the orders for the Bcliar 
settlement should be transmitted to the 001100^,01*8 of that Bis- 
trict, without losing a minute’s time unnecessarily ; and T shall 
soon have an opportunity of delivering my sentiments fully npoti 
it, when the Bengal settlement comes under our consideratioo, 

I must, however, observe, that of the six references which 
are* proposed to be made to the Collectors, I cannot see the 
smallest use in any of them, except the last, which goes to tlic 
expediency of the measure. 

As to the question of right, I cannot conceive that any 
Government in their senses would ever have delegated an autln»- 
rized right to any of their subjects, to impose arbitrary taxes 
on the internal commerce of the country. It certainly has been 
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a}:i abuse that has crept in, either through the negligence oi the 
>icaul Governors, who were careless and ignorant ol all matters 
of trade ; or, what is more probable, connivance of the Mussul- 
iiian AumiJ, who tolerated the extoi-tion of the zemindar, that 
he might again plunder him in his tunn 

But be that as it may, the right has been too long 
( .slablished, or tolerated, to allow a just Government to take it 
jway, without iiKlemnifying the proprietor from any loss. And 
I never heard that, in the most free state, if an individual pos~ 
messed a right that was incompatible with the public welfaie, 
the legislature made any scruple of taking it from him pro'videcl 
they gave him a fair equivalent. The case of tlie late Duke 
of Athol, who, a few years ago, parted very unwillingly with tlni 
sovereignty of tlie Isle of Man, appears to me to be exactly 
in point. 

I agTee witli Mr. Shore, that, there would be a degree of 
Jibsurdity in Government’s taking into tlieir own hands the 
gunges, &c., which are annexed to zemindary rights, and leaving 
ihe same abuses existing in those which belong to jaghire^aufl 
iiltumgha possessions ; but instead of leaving the former on 
that account, I should most undoubtedly take away the lattei:. 
securing to the proprietors a liberal and ample equivalent for 
all such duties as were not raised, in absolute and direct viola^ 
tion of the orders of Government. 

There are, however, several articles, in what ari* called 
the sayer collections, with which Government has no occasion 
to interfere, and wliicli may very well be left in the Imnds of 
the proprietors;* 

Lord Cornwallis’s Mintjte. 
lOth February mo, 

1 have considered Mr. Shore’.s Minutes on the piopixsed 
J^ettlement of the Revenue, which were recorded on the proo<ied- 
ings of the 18th September, and 21st December last, with all 
the attention which the importance of the subject <ieserv<ts, 

which is due to the opinions of a man,, wJio is so distin- 
guished for his knowledge of the revenue system of this country, 
‘ud for whose public-spirited principles, and general character, 
1 have the highest esteem. 
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Aivei' lifiviiig experieticed 8o luiicli adviintage from tlie 
and a]mo?<t imifoim support that 1 Lave received from 5b 
Short/., diirini^ a period of m\ii three years, it \vo(dd have 
pMrticuiIarhyyiatifyina’ t mo, if we could have avoided to 
tliifereut- opiuioiis, at the moment of our separation ; bre ,, 

I t i;ai;d 10 the due disc barge of public duty, must supersede all mhtM 
(■oiisidemt ious ; and I have at least the satisfaction to boeevrieii 
that no private motive's have influence with either of us ; and 
that a sense of our duty alone, has occasioned the few exceptiiais 
(hat liava arisen to that general eoneuvrence, wliich there w ill 
iijvpv.ar to hav(' been in our sentiments, r)n aimo>st all impoiiMnt 
prhnt relating to the public luisiTU'ss. 

'rii(/ interests of tl«e Nation, as well as the (-ompanv jiiai 
tire liaj)]riness and prosperity of our subjects in this countrv. 
ai-e diupdy concerned in the points on whicli we differ: anrl 
a> t]»e public good is onr only obj(‘cl, I am ])ersuadcd, that it 
is: equallv our wish, that tin* hnal d<‘cision may lie such, will 
most efyoctually promote it. 

^ Air. Shore, in his propositions for nuiking the Beliar seti le- 
nu ut, objectc'd to our notifying to flu* land-holders the intcM- 
tiou of tin,* Court of Directors, to declare the decennial .settli:- 
viieui permanent and unalteratde, provided that it meets witii 
their ap])i;obatioii : and, in iiis two last Alimites, he goes further, 
ami endeavouis to prove tliat a permanent assessinent oi tiic 
lauds of tliese provinces, wruild at any time, lie uuadvi sable ; 
tie also contends, that tlie taking into the hands of Govern- 
merit, the collection of all internal duties on conunerce, and 
allowing tlie /emindars and others, by whonidliese dutlovS have 
l>een Ihtherto levied, a deduction erpial to iue amount wliidi 
they now realise from them, will not be productive of tlie 
e:<pected a,dvantagcs to tlie }>ublic at large ; and that it is 
moreover an unjustifiable invasion of. private property. 

Had I entertained a doubt of the expediency of fixing ( hr 
demajHi of Gov^ernment upon the lands, I shouhl certainly liavo 
tjmughi it iiiy duty to withhold the notification of the inteiv 
lion (.1 tla^ Court of Directors wliich I recommended ; but alter 
(he most: mature and deliberate consideration of Mx\ Shore 
reasoning, being still firnily persuaded that a fixed and unaitei- 
abli* assessment of the land-rents, was best calculated to pro* 
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, tki substantial intei:o8i:s of the* Company, and of tiie British 

. i t ioiL as well as the happiness and prosperity of the inhabitants 
i our Indian territories ; and ]>eing also convinced that siich 
.. notification would render the proprietors of land anxious tu 
Im ve the management of their own estates, and in many instances 
-riluce theni to come forward with more fair and liberal oilers, 
;ii the period of making the new- settlement ; and, at- the same* 
rirue, that oven a disappointment of their (‘xpectatioiis w-ould 
iM* the cause of no real injury to them, or placrv them in a worse 
situation than they were before sucli hopes wc^ri; held out t(v 
rhem, it .became my indispensable duty to pj‘ 0 |)ose that’ the 
ii'tentions of the Court of Director^ should be puf)Iished. 

'I'ho notification has been accordingh^ made in the several 
t oliectorships of Behar, and in the Collectorship of Midnapore 
hi Orissa, the final orders for , the sottlenient of which havt' 
•ii'.MUi issued ; and the same reasons will induce me to rocom- 
mend its being published throughout Bengal. 

I now come to the remaining (loint.s on wliicli 1 Iiave diitoi'ini 
'^itli Mr. Shore, and the final d<*CMsi.oji regarding which must 
r<‘st with the Honourable Court of Directors : viz., the *ex- 
pediency of declaring the decennial settlcmeut ^permanent, 
■Old iippointing officers on the part of Cov(*niment . to (‘olh'ct. 
•J'c internal duties on commerce*. 

Che following appears to nu' to fit* Mi*. Shore’s |>.i*i.ncipal 

objections to a permanent assessment : that wu* do not possess 

<1 f'lufhciciit knowledge of tin* actual collections made from tin?' 
^f’veval districts, to enable us to (listiibute the ass( 3 ssnient upon 
rluun, with the requisite equality; that the demands of the 
''^luuindars upon tlio talookdars .ind ryots, are undefined ; and 
■o »vu il; we did possess a competent knowhaigo of the abovr* 
la'Mits, there arc pecaliai circumstances at tetidiug thi.s country, 
•'iiicK must ev-er render it bad policy in the (loveriimcnt , t(v 
: their demand upon the lands. 

1 shall now offer such remarks a.s occur to me on tlic facts * 
“'d arguments adduced by Mr. Hhore, in .support of the aim ve 
'bjeetions : 

Mr. Shore observes, that wt* profess to take from the zeiuiu - 
Ci'ii hiue-teiiths of their receipts : and. imcler th€<^se circum- 
’ J nces, allowing for - the common varia tions ' i n the state of 
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society, in the improvement, and in the decline of agricuit in 
and admitting the probable alterations in the value of silver, i 
is certain that the constancy of the assessment may be of gvc i 
inconvcructtce, and even ruinous to many of the contribute? ; 
and, in this case, that there will be a necessity of some fu 
alteration, which must always take place to the disadvantn 
of Government, if the assessment be now declared fixed f. ;■ 
ever. 

Were there any grounds for supporting that a system \vlii< h 
secures to the laud-holder the possession of his lands, and i hr 
profits arising from the improvement of them, will occasion ;» 
decline in agriculture, then might we apprehend that a pei 
maueiit assessment would, in progress of time, bear hard n|M>ii 
the contributors : but reason and experience justify the con- 
trary supposition : in which case a fixed assessment must lie 
favourable to the contributors, because their resources will 
gradually iiicn^ase, whereas the demand of Govornment wi!) 
continue the same. 

^ Equally favourable to the contributors, is the probabk' 
alteration in the value of silver; for there isjittle doubt, but 
that it will continue to fall, as it has done for centuries past, 
in proportion as the quantity drawn from the miiies, and tlirowu 
into the general circulation, increases. If this be admitted, the 
•assessment will become gradually lighter, because, as the value 
of silver diminishes, the laud-holder will be able, upon an 
average, to procure the quantity which he may engage to 
pay annually to Government, with a proportionably smaller 
part of the produce of -his lands, than he can at present . 

The circumstance of the country being occasionally liable 
to drought and inundation, which Mr. Shore adduces as an argu- 
ment against a permaneiii assessment, appears to me strongly 
in favour of it. The losses arising from drought, and iniiTubi* 
tion are partial and temporary ; the crops only are damagcrl 
or destroyed; the land is neither swept away by inundation 
nor rendered barren by drought, but, in the ensuing year, pro' 
duces crops as plentiful as those which it would have yielde<l, 
had it not been visited by those calamities. 

Now, if Mr. Shore’s calculatian of the proportiotjs which tin" 
zemindars in general receive of the proodtice of these lands be 
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ciifiite it is obvious that every temporary loss must fali upon 
(iovernmeut ; for so long as we profess to leave the jsemindars 
mote than that proportiion, and claim a right to appropriate 
t iu* excess to the public use, from what funds arc they to make 
these losses gdod ? But when the demand of Government 
is iixed, an opport/Unity is afEorded to the landdiolder of increas* 
ing his profits, by the improvement of his lands; and we may 
iv;isonably expect that he will provide for occasional losses from 
the profits of favourable seasons. 

The necessity, therefore, of granting remissions to the 
linuhholders, for temporary losses, will diminish in proportion 
as the produce of the lands increases, and exceeds the demand 
oi Governinent, * 

But let tis suppose that hereafter it sliould be found neces< 
^.ary to grant remissions in districts wliicli may suffer from 
(ii-oMght or inundation, this is no argument against a perma- 
iiont assessment ; for, under the present system of variable 
assessments, we are freapiently obliged to grant considerabie 
dxHluctions on these accounts, and ther(‘ is no prospect of pur 
being able to discontinue them, so long the country is assessed 
at its full Viilue, and nounore is left to tlic land-liolder than is 
barely sufficient for his subsistence, and for defraying the charges 
of collecting the rents from his lands. 

There is tliis further advantage to be expected from a 
fixed assessment, in a country subject to drought and inunda- 
tion, that it affords a strong inducement to the land-holder to 
exert himself to repair as speedily as possible the damages 
V. Inch his lands may have sustained from these calamities; 
for it is to be expected that when the public demand upon 
liis lands is limited to a specific sum, he will employ every means 
i«i his power to render them capable of again paying that sum 
and as large a surplus as possible, for Ins own use. His ability 
to raise money to make these exertions, will be jnoportion- 
ubly increased by the additional value which the iimitation 
the public demand will stamp upon his landed property; 
the reverse of this is to be expected, when the public asvse^ss- 
cicnt is subject to ulimited increase. 

I am pf opinion, therefore, that there is no reason to ap- 
i I ehend a greater deficiency in the public revenue, from "drouglit 
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and iiivuKiatit)!!, whpii the assessment is tixed. than we h;;, . 
hitherto sustained, under the system of variaMe assessmem 
4)11 the contrary, that we have ve|y sufficient grounds i 
su|>j)«>sing that the necessity for granting remissions on 
accounts will, beciime graduaii}’ less. It further appears to nn 
that the practice of heaping up tiie public revfuiue. by chargiii- 
occasionally the improved estate of one laiithholder wii;, 
deliciencies in the public revenue assessed upon the lands of 
neighbour, is both unjust and impolitic ; and that until tiii. 
practice is discontinued, both the land-holders Miid their unci. - 
teiufiits and ryots, y-ill in general remain in a state of impoverisli 
meut, and tliat landed |U'r»peity will eontimie at ifs j)r(\se}|i 
<iepre.ciat(‘d value. ^ 

Mr. Shore observes, that the zemindars aj*e ignorant, ( I 
their true interests, and of all tliat relates to their estates ; 

■ that the detail of business with their tenants is irreguhii 
and (N:)iifused, exhibiting an intricate scene of collusion, oppose*! 
to exaidion, and of U-nliceiised demand substitiitecl for inethi* 
dispel claims ; - that the rules liy wbieh the rents are demanded 
from the, ryots, are numerous : arbitrary, and indefinite : 
that the officers of Government possessing local control, a]>' 
im])erfectly acquainted with them, whilst their superiors, furtln'r 

removed from the detail, liave still less information : (luit 

the rights of the talookdar.s dependent on the zemindars, as well 

as of the ryots, are imperfectly understood and defined : tliat 

in common cases, ^Ye often want sufficient data and experienc* 
to enable us to decide, W'itli justice and policy, upon claims ti* 
•exemption from taxes ; and that decision erroneously made, 
mav lie followed by one* cu* other of these consequences, m 
diimnution of the j:e venues of (Tovernment or) a eonfirinaticn 
of oppressive exaction ; — that no one is so sanguine as to expcel 
that the pej-petration of the zemindary assessment, will at oner 
provide a remedy for these evils ; tliat time must be allowc'd 
for the growth of confidence, and the acquisition of knowledge : - 
that we know from experience wffiat the zemindars are, and 
that he is not inclined in opposition to that experience, to su}>- 
Xiose that they will at once assume new principles of actlori, and 
become economical landlords and prudent trustees of the public^ 
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VVitb regard to the igiioratiee and incapacity of the zeuini- 
admitting these defects to exist in that class of people 
tothe extent supposed, 1 have already given it as nvv opinioi) 

they are to l)e attributeil gieatl}' to the system of collecting 
t!u* public revenue, from their lands, wliich sa long prevailed 
in this country : ti) keep tluun in a statt^ (»f tutelage, and t(» 
prohibit them from liorrowing moiK^v, or disposing of their 
lands, without the knowledge, of Government, as \\t‘ do at pre- 
si ut, with a view to ])revent them sneering tire cousvm j lie nces 
of their prolligacy and incapacity, will perpetuate tlie.se defects. 
It laws are enacted Avliich secure to them tfie fruit.^ of iudukrrv 
:ind economy, and at the. same lime, leave tliem to expmiencr 
the consequence of idleness and extravagance : they must eit her 
render themselves capable of transacting their own busini'ss, 
or their necessities will oblige them to dispose of theii: lauds to 
others, who will cultivate and improve tlumi. This I couceixe 
to be the only effectual mode which this or an\’ otlno' (iovern- 
Mieiit could adopt to render the proprietors of tJie lauds f‘cono- 

mical landlords, and prudent trustees of rlip piiblix' int(*rosts. 

• 

I must here observe, however, that the (diarge of iucapacity 
CMU be applied only to the proprietor.s of the larger zemi ndaries. 
Idle proprietors of tlie smaller zemindaries, and talotdxs in 
general, conduct their own business ; and I niak(:‘. no doubt would 
improve their lauds, were they exempted from tlie autlmiit.y 
of the zemindars, and allowed to pay their revimue immediatelv’ 
to the public treasuries of the Collectors. 

Admitting tlie detail of business between the zemindars 
and their vinder-tenants and ryots, to be in tlie intricate state 
liescribed by Mr. Shore, does it not prove that tli(> various at- 
tempts hitherto made by suceessivii adrnimstratious to simplify 
this intricacy, have been defective in principle, and consequently 
Chtablislr the necessity of having recour.si? to oflier measur<\s 
for that purpose \V> have found that the minKO'oiis pro- 
hibitory orders against the ievying of new taxes, acc'ompanied 
with threats of fine and punishntent for the disobedience of tliem, 
have proved ineffectual ; and, indeed, how could it be expected, 
that whilst the Government were increasing their demands 
'vpon the zemindars, that they in their turn would not oppress 
the ryots ; or that a farmer, whose interest extended liHle 
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further than to the crops upon the giwnd, would not emieavr iij 
to exact, by every means in his power, as large a sum as possil (/. 
over and above the amount of his engagements with the puhlu, 

If the ofheers of Government possessing local control, ;,,Fe 
imperfectly acquainted with the rules by which the rents un. 
deniandcd fi’oni the ryots, and t heir superiors fui’ther reiru^ved 
from the detail, have still less information of them:, at wi^ai. 
period are we to hope that Government and its ojffiicers, wiJi 
obtain a, more perfect knowledge of them ? The Collectors 
have now been three y(*ars acting under positive instructiojis, 
to obtain the necessary iiifon^tion for concluding a pennu- 
nent settlement. They have transnvitted their reports ; arifi 
if the infoimation contained in them, and the numerous discu^i' 
siouson the same points, recorded on the proceedings of formei 
administrations, are insufficient for us to act upon, ; at what 
period, and from wlioni, are w^c to expect to procure more per- 
fect material ? Most of the. Collectors who have furnivshed 
t!i.e last rejxnts, are now upon the sjmt, and are the persons be«} 
([ualified for carrying into execution the systeni which we niai 
adopt. It is to be supposed that they have communicated 
}i,]} the information which they possessed ; and no further lights 
ai ii tluu-efore to be expected from them. Bliall we act upon this 
information, or shall we wait for other Collectors and fresli 
i’eport.s ; oi shall we calmly sit dow^n discouraged by tlie difficulties 
which are supposed to exist, and leave the revenue affairs of this 
yountry, in the singular state of confusion in which they are 
r<‘pvesentecl to he by Mr. Slioi-e ? 

Ill ordm' to simplify the demand of the lamHiplder upon 
t he ryots, or cultivator of the soil, we must begin with fixing 
the demand of Government upon tlie former ; this done, 1 
have little doubt but that the land-holders wdll without diflt' 
c'ulty be made to grant Pottahs to the ryots upon the prin- 
ciples proposed by Mr. Shore in his propositions for the Bengal 
settlement. Tlie value of the produce of the land is well known 
to the prop iietor or his officers, and to the ryot who cultivates 
it ; and is a standard, which can always be merted to by both 
parties, for fixing 

Mr. Bhore, in his Minute prefixed td his propositioM for 
the* Bengaf settlement, has furnised the most satisfactory -arga' 
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inf iAts, to prove tlie iocompetency of tlie officers of Government 
to enter into this detail, mtfa any prospect of success. 
|{.? observes, That it would be endless to attempt the 
subordinate variations, in the tenures or conditions of the 
ryots : that it is evident, in a country where discretion 
has so long been the measure of exaction, where the qualities 
of the soil and the nature of the produce, suggest the rates of 
tlio rents ; where the standard of measuring the land varies, 
and where endless and often contradictory customs exist, in 
tlie same district and village ; the task must be nearly impos- 
sible ; that the Collector of Rajeshahy observes upon the subfect, 
that the infinite varieties of soil, and the further variations of 
value, from local circumstances, are absolutely beyond the 
investigation, or almost comprehension, not merely of a Collector^ 
blit of any man who has not made it the business of his life.*’ 

It is evident, therefore, that the only mode of remedying 
tkese evils, which is likely to be attended with success, is to 
establish such rules as shall oblige the proprietors of the soil, 
and their ryots, who alone possess the requisite information for 
this purpose, to come to a fair adjustment of the rates to be 
paid for the different kinds of lands or produce in their respective 
districts. Mr. Shore’s proposition, that the rents of the ryots 
by whatever rule or custom they may be demanded, shall be 
specific as to their amount, — that the land-holders shall be 
obliged, within a certain time, to grant Pottahs or writings 
to their ryots, in which this amount shall he inserted, and that 
no ryot shall be liable to pay more than the sum actually specified 
in his Pottah, if duly enforced by the Collectors, — ^wiU soon 
ob^date the objection to a fixed assessment, founded upon the 
undefined state of the demands of the land-holders upon the 

ryots. : , , 

When the spirit of improvement is diffused throughout the 
epuntry, the ryots will find a further security in the competition 
of the land-holders, to add to the number of their tenants. 

It is no objection to the perpetuation of the zemindary'" 
assessment, that will not at once provide. a ♦remedy for those 
ftvila : it is sufficient if it operates progressively to that end, , 

Mr. Shore observes, that we have experieiice of what 'the 
Zf-mindars ' are ; but the experience of w^iat they are; or have 

■ 23 
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been, under one system, is by no means the proper cru 
to determine what they would be under the inauence of anot„< 'r. 
founded upon very difierent principles* We have no exp^ » i. .:,.,. 
of what the zemindars would be under the system which 1 j,. 
commend to be adopted* 

I agree with Mr, Shore, that some interference on the p;ut 
of Government, is undoubtedly necessary for eflecting an ah 
justment of the demands of the zemindars upon the ryots; 
nor do 1 conceive that the former will take alarm, at tlio re- 
servation of this right of interference, when convinced that 
Government can have no interest in exercising it but for the 
purposes of public justice. AVere the Government itself to 
be a party in the cause, they might Jiave some grouncls for 
apprehending the results of its decisions. 

Mr. Shore observes, that this interference is inconsistent 
with proprietary right ; that it is an encroachment upon it, to 
prohibit a landlord from imposing taxes upon liis tenant ; for 
it is saying to him, that he shall not raise the rents of his estates 
and that if the land is the zemindar’s it will only be partially 
his property, whilst we prescribe the quantum which he is to 
collect, or the mode by which the adjustment is to take place 
between the parties concerned. 

If Mr. Shore means, that after having declared the zemin- 
dai’ proprietor of the soil, in order to be consistent, we have jiu 
right to prevent his imposing new abwabs, or taxes, on the 
lands in cultivation, I must differ with him in opinion, unless 
we suppose the ryots to be absolute slaves of the zemindars: 
every biglia of land possessed by them, must have been ciilti' 
vated under an express or implied agreement, that a certain 
sum should be paid for each bigha of produce, and no more- 
Every abwab, or tax, imposed by the zemindar over and above 
that sum, is not only a breach of that agreement, but a direct 
violation of the established laws of the country. The cultivator; 
therefore, has in such case, an undoubted right to apply to 
Government for the protec^on of Ms property ; and Government 
is at all times bound to afford Mm redress. I do not hesitate 
therefore to give it as my opinion, that the zemindars neither 
now nor ever, could possess a right to impose taxes or abwaM 
upon the ryots; and if from the confusions which p 
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tov/anl? Government, or neglect, or want 

of we have had the possession of the country, 

iiew abv^’abs have been imposed by the zemindars or farmers ; 
tljat Government has an undoubted right to abolisli sucli as 

oppressive, and have never been confirmed by a compe- 
te&t authority ; and to establish such regulations as may prevent 
the practice of like abuses in future. 

Neither is the privilege which the ryots in many parts of 
Bengal enjoy, of holding possession of the spots of land which 
thev (cultivate, so long as they pay the revenue assessed upon 
theiu, by any means incompatible with the proprietary rights 
of tiio zemindars. Whoever cultivates the land, the zemindars 
can receive no more than the establislied rent, which in most; 
places is fully equal to what the cultivator can afford to pay. 
To permit him to dispossess one cultivator, for the sole purpose 
of giving the land to another, wotild be vesting Ijiwi with a 
power to commit a wanton act of oppression, from which lie 
could derive no benefit. The practice that prevailed under tlie 
Mogul Government, of uniting many districts into one zemin^ 
(iary, and thereby subjecting a large body of people to the 
control of one principal zemindar, rendered some restriction of 
this nature absolutely necessary. The zemindar, however, may 
sell the land ; and the cultivators must pay tfie rent to tho 
purchaser. 

Neither is prohibiting the land-holder to impose new abwab^ 
or taxes on the land in cultivation, tantamount to saying to 
him, that he shall not raise the rents of Ins estates. The rents 
of an estate are not to be raised by the imposition of new ab 
wabs or taxes on every bigha of land in cultivation ; on tlu‘ 
contrary, they will in the end, be lowered by such impositions : 
for when the rate of assessment becomes so oppiressive as not 
to leave the ryot a sufficient share of the produce for the main 
tenance of his family, and the expenses of cultivation, he must 
length desert the land. No zemindar claims a right to im 
pose new taxes on the land in cultivation ; although it is obvious 
that they have clandestinely levied them, when pressed to 
answer demands upon themselves, and that these taxes have, 
hova various causes, been perpetuated to the ultimate detri- 
ment of the proprietor who imposed them. 
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The rents of an estate can only be raised, by inducing t;.;* 
ryots to cultivate tlie more valuable articles of produce, and to 
clear the extensive tracts of waste land, which are to be fou ui 
in almost every zemiiidary in Bengal. It requires no lo -i| 
knowledge of the revenues of this country, to decide, wheilu r 
fixing the assessment, or leaving it liable to future increase, at 
the discretion of Oovernment or its officers, will afford the 
ijreatest encouragement to the land-holder to have recourse to 
these means for the improvement of his estate. 

Ill support of the opinion which I expressed upon a forivier 
occasion, respecting the large propoi*tion of waste land in the 
Company’s t<jrribories, I have annexed some extracts from il\e 
correspondence of the Collector in the Dacca Province, &c.; 
and whoever will take the trouble to consult the public proce<‘d- 
ings, will find there are many districts, both in Bengal and 
Behar, which are not better cultivated than those alluded to in 
letters of the above-mentioned Collectors. 

It does not appear to me that the regulations for the new 
settlement, confirm all existing taxes, if, upon enquiry, they 
shall appear to be unauthorized, and of recent imposition ; nor 
that the zemindars will be entitled to deductions, upon tlie 
abolition of them. 

With regard to the rates at which landed property trans- 
ferred by public sale, in liquidation of arrears, and it may be 
added, by private sale or gift, are to be assessed ; I conceive 
that the new proprietor^ has a right to collect no more than w-hat 
his predecessor was legally entitled to, for the act of transfer 
ceitrainly gives no sanction to illegal impositions. I trust, how- 
ever, that the due enforcement of the regulation for obliging 
the zemindars to grant Tottahs to their ryots, as proposed by 
Mr. Shore, will soon remove this objection to a permanent 
settlement. Por whoever becomes a proprietor of land after 
these Pottahs have been issued, will succeed to the tenure under 
the condition, and with the knowledge, that these Pottalis 
are to be the rules by w^hich the rents are to be collected from 
the ryots. 

With respect to the talookdars, I cduld have wished that 
they had been separated entirely from the authority of the 
zemindars, and that they had been allowed to reinit the public 
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revenue assessed upon their lands immediately to the officers 
of Government, iUvStead of paying it through the zemindar, to 
wiiose jurisdiction they are subjected. The last clause in the 
lOth Article of Mr. Shore’s propositions, which directs that the 
lands of the talookdars shall be separated from the authority of 
tlic zemindars, and their rents be paid immediately to 
Government, in the event of the zemindars being convicted 
of demanding more from them than they ought to pay, will 
artord them some security from oppression. 

When the demand of Government upon the zemindars is 
6xed, they can have no plea for levying an increase upon* the 
talookdars, for 1 conceive the talookdars in general to have 
the same property in the soil as the zemindars, and tliat the 
former are to be considered as proprietors of lesser portions of 
laud ; paying their revenues to Gov’-erument, through the medium 
of a larger proprietor, instead of remitting them in\mediatcly 
to the public treasury. The pernicious consequences which 
must result from affording to one individual, an opportunity 
of raising the public revenue assessed, upon the land>s of another, 
at his own discretion and for his own advantage, are evideht ; 
and on this account, I was desirous that all proprietors of land, 
whether zemindars, talookdars or choudrios, should pay their rent 
immediately to the European Collector of the district, or other 
ofiicer of Government, and bo subject to tlie same general laws. 

The number of names upon the rent-roll will add little to 
the business of the Collector of a district, provided that the 
sum to be paid by each proprietor of land is fixed. 

In support of this opinion, I have annexed soiiie Extracts 
from the Proceedings of the Committee of Circuit ; the mem 
bees of which must have been well acquainted with the customs 
ami practices of the Mogul Government. 

These Extracts afford convincing proofs of the proprietary 
rights of the inferior zemindars and talookdars ; and tluit they 
being made to pay their rent through the superior zemindars of 
the district, was solely for the convenience of the Government 
which found it less difficult to collect the rents from one principal 
zemindar than from a number of petty proprietors. 

They further prove, that the zemindars who sold their 
lands to raise money for the liqiiidation of the public balances, 
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disposed of all the riglits wMcli they possessed in them, as iu- 
dividuals ; and that whatever authority they might exer< i p 
over them, after the sale, must hav^e been virtually delegated 
to thorn by the Government, and not derived from themselves ; 
and consequently that, in separating such talookdars from the 
jurisdiction of the zemindars, we should not have infringed ti e 
rights of the latter, but only deviated from a practice of 
Mogul Government, from which that administration itself, fm- 
quently departed ; and whose conduct, in cases of this nature, 
should not, I conceive, be made the rule of ours, when fou;!(j 
to he inconsistent with the good of the community. 

The temporary reduction t)f the tribute of the Eajali el' 
Benares, adduced by Mr. Shore to prove that the internal arrange- 
ments which we may lind it necessary to make, after fixing t be 
jumma payable by each zemindar, may hereafter oblige us to 
grant reipissions, and thereby diminish the public revenues, 
does not appear to mo a case in point. 

The reveruie received from Benares, was at once raised 
from 22 to 40 lacs of rupees. The Rajah being incapable of 
transacting Ins own affairs, the management of them was vest- 
ed in a naib or deputy, whose rapacity and mahadministratievn, 
together with that of his officers, occasioned a general decline 
in the cultivation of the country, and consequently diminishod 
its resources. The late reform of tlic customs, and internal 
duties, gave rise to a further temporary diminution of them. 

The above are tiie principal causes which have occasioned 
the reduction in the revenues in Benares ; but as it is obvdoiife 
that simlar causes will not exist either in Bengal or Behar, no 
arguments against fixing the assessment in these provinces , 
can be founded upon this temporary deficiency in the revenues 
of Benares. . 

Still less can any just conclusions be drawn against fixing 
the demand of Government upon the lands, from the instance 
of the settlement made last year in Midnapore, by tbe present 
Collectors. Mr. Shore observes, that if this assessment, formed 
upon documents of the greatest probable authenticity^ had 
been declared permanent, the collection of it, if euforoed , 
would have reduced many of the talookdars to distress, and, 
some to ruin.— That, are wo not as likely, or more sOi Jfcp err? 
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ia the distribution of the assessment upon Collectorships, as 
upon the subdiyisions of a particular district ? 

How far this reasoning is applicable to the settlement 
^/vhich we are about to conclude in the Sistricts of Bengal, will 
appear from a reference to our Proceedings regarding Midna- 
pore. 

The canongoe of that district delivered in accounts, in 
which the gross produce of the country was estimated, to be 
nearly double the amount of the revenue collected from it, on 
the account of Government. The supposed profits of the land- 
Imlders, after making allowance for their charges in collecting 
the rents, were thought larger than wliat they were entitled 
to ; and measures were taken to appropriate a part of them to 
the public use; 

A considerable increase was accordingly imposed on the 
country, and the canongoe, through whom the accoiints of the 
produce* were obtained, pledged himself to become responsible, 
should the produce of any district fall short of his estimates. 

It appears from the Collector’s report, referred to in^Mr. 
Shore’s Minute of the 25th November last, that the collection 
of this settlement was made with much difficulty, and that it 
was attended with great distress, entailing indigence on the 
renters of Mineehourah, Kookulpour, and Boccamootah ; and 
that in the two I|ist districts, after the mofussil assets had 
been completely collected, there remained a balance due from 
those mehals, which, it was pretty well known, was dis- 
charged by the sale of effects, and the mortgaging of rent-free 
lands. 

The Collector further represented, that the canongoe’ s 
estimates had, in many places, proved fallacious, that the 
assessment was too high, and that there was an absolute neces- 
ty for lowering it*, in the ensuing year; he was accordingly 
directed to repair to Calcutta ; and after the accounts which 
he brought with him, were carefully examined we judged it 
expedient* to grant him a general authority to propose such 
remissions in the assessment, as might appear to him ne- 
cessary. ■ . 

I confess, my expectations were never sanguine, that this 
settlement would be realized without distress to the numerous 
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zemindars and talookdars, wlio are proprietors of the land*; i:; 
Midnapore; and it is my opinion, that every attempt of ihi. 
nature, to appropriate to the use of Government the profits j 
the land-holders, allowing them only what, upon an arbitraw 
average estimate, is deemed sufficient for their maintenance 
and defraying the necessary charges of collecting the rcpls 
of their estates, will end in disappointment to Government, 
ruin to the proprietors of the soil, and in the establishment of 
mutual distrust. 

The history of this settlement, may be traced upon tlio 
public proceedings : and, I trust, that the state to which it Inis 
reduced manj^ of the land-holders, will suggest to the Court of 
Directors very strong arguments in favour of a permaneiil 
assessment, and prove to them the justness of Mr. Shore’s bwji 
observation; “That the mere admission of the rights of tln* 
zemindars,. unless follo’vved by the measures that will giye value 
to it, will operate but little towards the improvement of tbe 
country ; that the demands of a foreign dominion, like oury, 
ought certainly to be more moderate, than the impositions of 
the ^native rulers, and that to render the value of what wi* 
possess permanent, our demands ought to be fixed ; that, re- 
moved from the control of our own. Government, the diatance 
of half the globe, every practicable restriction should be im- 
posed upon the administration in India, without circumscribing 
its necessary power ; and the property of the inhabitants be 
secured against the fluctuations of caprice, or the license of 
unrestrained control.” 

The principles which influenced the conclusion of tliis 
settlement, I am happy to say, have not found admission among 
those which are to regulate the formation of the future settle- 
ment of the districts in Bengal; and consequently, I trust 
that we shall not be subjected to the same disappointment 
which we have experienced in Midnapore. 

Mr, Shore admits the general principle of the inexpediency 
oi the total of the public assessment being increased at any 
future settlement ; but the adoption of his propositiou to correct 
periodically the inequalities that may appear in the proportion?^ 
which are paid by the individual land-holders, would, in my 
opinion, be attended with almost every discouragement and 
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,;rir^cliievo\is eilect that the annual farming system could be 
supposed to produce. 

No previous assurances, however solemn, could convince 
tbe zemindars, that Government would, at the expiration of 
tlicir leases, be contented with less than the highest rent that 
cutild be exacted from their lands ; and even if experience 
sliould prove to them, that the intention of laying an addi* 
tioiial assessment upon the most wealthy, went no further 
than to indemnify the public treasury for the losses that had 
been sustained by deficiencies in the rents of others, it \vould 
he vain to expect them to admit the justice of the principle, 
that the industrious man should be taxed in proportion to the 
idleness and mismangement of his neighbours ; or,’ if they 
aclnutted it, to j)ersuade them that the shares of those deficien 
cios had been fairly and impartially distributed ; and I must 
confess, that I do not think that a Government, or a set of 
Collectors, will never exist in this country, that would be quali- 
lied, at the end of a ten years^ lease, to discriminate the 
acquisitions of fortune, which had arisen from advantageous 
agreements, from those that had been produced, by the superior 
economy and industry of other proprietors; and consequently 
that to proportion a general assessment upon that principle 
would be absolutely impracticable. 

Although the zemindars and other land-holders in this 
country, are in general extremely improvident, and from their 
having been hitherto harassed with annual assessments, would 
no doubt receive a ten years’ settlement with much satisfaction ; 
yet short-sighted as they are, I cannot by any means admit, 
that they would not clearly see a wide difference between a 
tenure of short duration and a perpetuity. But should it even 
happen, in the first moments of their joy, that they could lay 
aside all apprehensions of meeting with vexations in future 
settlements, they would infallibly recollect themselves, when 
their leaKses approached within three or four years of a con* 
'■lasion ; and as the same pernicious effects would then follow, 
that are now experienced annually, they would endeavour to 
ghve themselves an appearance of poverty, by concealing the 
Wealth that they might have acquired, and to depreciate the 
of their lands, by neglecting their cultivation, in hopes 
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of obtaining by those means, more advantageous terras, at 
ensuing settlement ; and these consequences, by withdrawing 
the application of certain portions of stock and industry, mun 
ojierate for a time, to the general detriment of the State. 

I trust, however, that it cannot be imagined that I wou’ l 
recommend that the proposed settlements should be made w ii h 
a blind precipitation ; or without our having obtained all i l.e 
useful information that, in my opinion, can be expected of ilic 
real state and value of the different districts. 

Twenty years have been employed in collecting inforriia- 
tion.-— In 1769, Supervisors were appointed in 1.770, provin. 
cial Councils w’ere established ; — ^in 1772, a Committee of Cir- 
cuit was deputed to make the settlement, armed with all the 
])Owors of the Presidency ; — in 1776, Aumeens were appointed 
to make a hustabood of the country ; — in 1781, the provincial 
(Council of revenue were abolishedj and Collectors were sei\t 
into the several districts, and the general Council and nianage- 
rnent of the revenues, was lodged in a Committee of revenue 
at Ca'lcutta, under the immediate inspection of Government. 
Like our predecessors, we set out with seeking for new informa- 
tion ; and we have now been three years in collecting it. Volu- 
minous reports have been transmitted by the several Collectois 
on every point which was deemed of importance. The object 
of these various arrangements has been, to obtain an accurate 
knowledge of the value of the lands, and of the rules by wducli 
the zemindars collect the rents from the ryots. 

The Collectors in Behar, not even excepting the two to 
whom Mr. Shore alludes as having declared it impracticable 
to make the proposed settlement, have already, with great 
appearance of benefit to the Company, and of advantage to 
the Natives, made considerable progress in executing the iu- 
stnictions that they have received for making the ten years' 
settlement, conformable to the orders of the Court of Direc- 
tors; and in every instance where it has been stated, that 
further time was necessary to acquire a minute knowledge of 
the resources of any particular district, the Board has readily 
acquiesced, in allowing a partial delay. 

I shall certainly be no less inclined to recommend the 
observation of the same rule, during the progress of the settle- 
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tacat in Bengal and Orissa; and in those districts tliat, from 
long mismanagement, are evidently in a state of decline and 
disorder, I shall not only willingly agree to postpone the settle- 
ntent for a twelve month longer, but also assent to any modi- 
fications in it that may appear to be applicable to their present 
conditions. But after having adopted those and such other 
uieasures as may appear necessary, from the reports and ex- 
planations winch may be laid before us by the different Collec- 
tors, whilst they are engaged in the execution of our instruc- 
tions, I must declare, that I am clearly of opinion, that this 
Government will never be better qualified, at any given 'jperiod 
whatever, to make an equitable settlement of the land-revenue 
these provinces ; and that if the want of further information 
was to be admitted now, or at any other future period, -as a 
ground for delaying the declaration of the permanency of tlie 
assossment, the commencement of the happiness of the people and 
of the prosperity of the country, would be delayed for ever. 

The question that has been so much agitated in this country, 
whether the zemindars and talookdars are the actual proprie- 
tors of the soil, or only officers of Governmeiifc, has always ap- 
})eared to me to be very uninteresting to thorn ; whilst their 
claim to a certain percentage upon the rents of their lands 
lias been admitted, and the right of Government to fix tlic 
amount of those rents at its own discretion, has never been denied 
or disputed. 

Under the former practice of the annual settlement, zemin- 
dars who have either refused to agree to pay tlie rents that 
have been required, or who have been tliought iinwortliy of 
Ixhng intrusted with the management, have, since our acquisi- 
tion of the Devvanny, been dispossessed in numberless instances, 
•uid their land held khas, or let to a farmer : and when it is 
lecoilected that pecuniary allowances have not always been 
given to dispossessed zemindars in Bengal, I conceive that a 
more nugatory or delusive species of property could hardly 
vxist. 

On the other hand, the grant of these lands at a fixed as- 
sessment, will stamp a value upon them hitherto unknown ; 
and, by the facility which it will create of raising money upon 
tbemj either by; mortgage or sale, will provide a certain fund 
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for the liquidation of public or private demands, or prove ii': 
incitement to exertion and industry, by securing the fruits i>; 
those qualities in the tenure, to the proprietor’s own benefit. 

I now come to the remaining point upon which I havv 
differed with Mr. Shore; the expediency of taking into 
the hands of Government, the collection of the internal duti< 
on commerce ; and allowing to the zemindars and others, hv 
whom these duties have been hitherto levied, a deduction ade- 
quate to the amount which they now realize from them. 

Mr. Shore's propositions for the settlement of Bengal, will 
|)oint "out his sentiments regarding the collection of the internal 
duties; and I believe it was principally at my instance, th a i 
he jicquiesced in the resolution for taking the collection of these 
duties into the hands of Government, in Behar, as entered oa 
our proceedings of the 18tb September last. 

It was by my desire, also, that similar instructions wert' 
issued to the Collector of Midnapore. 

To tliose who have adopted the idea, that the zemindars 
havejio property in the soil, and that Government is the actiuil 
landlord, and that the zemindars are officers of Government 
removable at pleasure ; the question regarding the right of 
the zemindars to collect the internal duties on commerce, would 
appear unnecessary. The committing the charge of the lanch 
revenues to one officer, and the collection of the internal duties 
to another, would to them appear only a deviation from th<.' 
practice of the Mogul Government, and not an infringement 
of the rights of individuals ; but what I have already said will 
be sufficient to show, that these are not the grounds upon which 
I have recommended the adoption of the measure. 

I admit the proprietary rights of the zemindars, and that 
they have hitherto held the collection of the internal duties ; bid. 
this privilege appears to me so incompatible with the general 
prosperity of the country, tliat however it may be sanctioned 
by long usage, I conceive there are few %vho will not think ic? 
justifiable in resuming it. 

It is almost unnecessary to observe, how much the pros' 
perity of this country depends upon the removal of all obstruc- 
tions, both to its internal and foreign commerce. It is from 
these resources only, that it can supply the large proportions of 
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;t 5 wealtli, which are anmially drained from it, both by the 
(ompaiiy and by individuals. 

The rates by which the internal duties arc levied, and the 
uiuount of them collected in each zemindary, have, as far as 
I have been able to trace, never been ascertained : when the 
liiuds of the zemindars have been leased out to farmers, these 
(iaties have been collected by them. 

It is, I believe, generally allowed, that no individual in a 
state, can possess an inherent right to levy a duty on goods 
or merchandize purchased or sold within tlie limits of his estate, 
and much less upon goods passing along the public roads Vhich 
lead through it. This is a privilege which the sovereign power 
alone is entitled to exercise, and no where else can it be lodged 
vrith safety. Every unauthorized exaction levied on the goods 
of a merchant, and every detention of them in their progress 
tlirough the country, is a great public injury. The .importation ♦ 
of foreign commodities, and the exportation of our own, are alike 
obstructed ; for accumulated exactions, by raising the price, 
diminish the consumption of the commodity, and the merchant 
is under the necessity either to give up his trade, or to go to other 
countries, in search of the same goods. It cannot be expected 
that a zemindar will be influenced by these considerations, and 
much less a temporary farmer, whose only object can be to 
exact from the cultivators of the soil, as well as from merchants 
and traders, as much as he can compel them to pay. 

The Court of Directors themselves appear to have been 
of this opinion, from the following paragraph of their letter 
of the 10th April, 1771 

As we have reason to believe that many bazaars are held 
in the provinces, without the authority of Government, and 
which must be an infringement of its right, a great detriment 
to the public collection, and a burden and oppression on the 
inhabitants ; you will take care that no bazaars or gunges be 
kept up, but such as particularly belong to the Government.— 
But in such bazaars and gunges, the duties are to bo rated in 
such manner as their situations, and the flourishing state of 
the respective districts will admit.’' 

And in the same letter, they observe * Persuaded as 
we are that tjhe intejirnal traffic of Bengal has received further 



366 APPENi)is:v 

checks from the duties which are levied, and the exactions wV . 
are imposed at chokies, we positi vely direct, that no siich c K<; ! h , 
be suffered to continue, on any pretence whatever, to iuipv ■. 
the course of commerce from one part of the .province to ; ‘i,; 
other. It is necessary, however, that the nine gonerar chef. ; r 
which have been established for collecting the duties 
to the Circar, should remain, and thes(*. only.” 

The chokies stationed upon the banks of the rivers to 
collect duties on boats, on the part of the zemindars, wer^ 
directed to be abolished, in consequence of the Company's 
orders, and adequate deductions Avere granted to the zemindars . 
but the duties levied at the hauts, gauges, and in)an<] 
chokies, were ordered to be continued, in the hands of the 
zemindars as formerly. The zemindars were also prohibited 
from collecting inland raiidarry duties, that is, duties upon goods 
not bought or sold within their zemindaries, but only passing 
through them. Notwithstanding this prohibition has been fre 
quently 3:epeated, our proceedings exhibit numeroiis instances of 
these rahdarry duties being levied by zemindars and farmers ; 
and from opportunities which are afforded them, by having the 
collection of tlie authorized inland duties in their hands, I have 
every reason to believe that the practice is but too general. I 
understand that the Collector of Nuddea has lately abolished a 
very considerable number of chokies, at which unauthorized 
duties were collected on the internal trade, by the officers of the 
zemindar, in defiance of the repeated orders of Government. 
If these interruptions to commerce are found to exist in a 
district almost in the neighbourhood of Calcutta, and under a 
vigilant Collector, it may be supj^osed that, in the more 
inland parts of the country, and under Collectors less active, 
that the evil prevails to a greater extent. 

The ineflicacy of the power of Government to restrain 
zemindars from these oppressive exactions, whilst they arc 
allowed to possess the right of levying taxes of any kind ttpOB 
commerce, has been long experienced in many shapes. It 
only by the total j^esumption of this right, that such abuses 
can be prevented ; and as the general interests of the com* 
munity require that a regular system of taxation upon the 
internal trade of the country should be established, we are 
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hf the cottstaiit practice of our own country, and 
cd other froirf individuals, upon 

crlnting them a full compensation for their present value, a 
jiurrender of privileges which counteract so beneficial a measure, 
Kxirther benefits are to be derived from this arrangement 
the amount of the internal duties, the rates by which 
they are levied, and the articles subject to the payment of 
tliem are ascertained. Some may be increased, and others 
(liminished or struck ofi, according as may be judged advisable ; 
and in course of time, as commerce and wealth increase^ 
such regulations may be made in the duties on the internal 
trade, and the foreign imports and exports, as will afford a 
large addition to the income of the public, whenever its neces- 
sities may require it, without divseouraging trade or manu- 
factures or imposing any additional rent on the lands. 

Having stated such remarks on Mr. Shore’s , Minute as 
appeared to me necessary, I shall subjoin the following obser- 
vations on the revenue system of this country, which may 
be found deserving of consideration : — ^ 

. Although Government has an undoubted right to collect 
a portion of the produce of the lands to ^supply the public 
exigencies, it cannot, consistent with the principles of justice 
and policy, assume to itself a right of making annual or 
periodical valuations of the lands, and taking the whole 
produce, except such portion as it may think proper to 
reiinquisli to the proprietors for their maintenance, and for 
defraying the charges of managing their estates. 

The Supreme power in every State, must possess the 
right of taxing the subject, agreeably to certain general rules ; 
but the practice which has prevailed in this country for some 
time past, of making frequent valuations of the lands, and 
where one person’s estate has improved, and another’s declined 
of appropriating the increased produce of the former, to sup- 
ply the deficiencies in the latter, is not taxation, but in fact 
a declaration that the property of the land-holder is, at the 
absolute disposal of Government. Every man who is ac- 
quainted with the causes which operate to impoverish or 
enrich a country, must be sensible that our Indian territories 

is adhered to. 
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The maxim that equality in taxation is an object ck th^ 
greatest importance, and that in justice all the subjects o[ ^ 
State shoiiid contribute as nearly as possible, in propn;;:,,^ 
to the income which they enjoy under its protection 
not prove the expediency of varying the demand of Govrn]. 
ment upon the lands ; on the contrary, we shall find i 
in countries in which this maxim is one of the leading luiij. 
eiples in the imposition of taxes, the valuation of the lanvl 
on which they are levied is never varied. 

In raising revenue to answer the public exigencies, we 
ought to be careful to interfere as little as possible in tluKse 
sources from which the wealth of the subject is derived. 

Agriculture is the principal source of the riches of Bengal ; 
the cultivator of the soil furnishes most of the materials for 
its numerous manufactures. In proportion as agriculture 
declines, the quantity of these materials must diminish, and 
the value of them increase, and consequently the manufac- 
tures must become dearer, and the demand for them be gradually 
lessened. Improvement in agriculture will produce, the oppo- 
site effects. 

The attention of Government ought therefore to be directed 
to render the assessment upon the lands, as little burdensome 
as possible : this is to be accomplished only by fixing it. The 
proprietor will then have some inducement to improve his lands ; 
and as his profits will increase in proportion to his exertions, be 
will gradually become better able to discharge the public revenue. 

By reserving the collection of the internal duties, on com- 
merce, Government may at all times appropriate to itself a 
share of the accumulating wealth of its subjects, without their 
being sensible of it. The burden will also be more equally 
distributed ; at present, the whole weight rests upon the land- 
holders and cultivators of the soil. 

Whereas the merchants and inhabitants of the cities and 
towns, the proprietors of rent-free lands, and in general, all 
persons not employed in the cultivation of the lands, paying 
revenue to Government, contribute but little, in proportion 
to their means, to the Exigencies of the State. It is evident, 

therefore, that varying the assessment on the lands, is not 

the mode of carrying into- practice the -maxim, the 
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^,jl3j5 ct3 of a State ouglit to contribute to vthe public exigen- 
,^3. ill incomes; and that otixeiv means 

jjviis?; be employed for effecting this object. 

In case of a foreign invasion, it is a matter of the last im- 
pQitfjiKie, consideiing the means by whicli we keep possession 
of this country, that the proprietors of the lands should be 
attaciied to US, from motives of self-interest. A land-holder, 
who is secured in the quiet enjoyment of a profitable estate, 
oaii have no motive for wishing for a change. On the con- 
trary if the rents of his lands are raised, in proportion to trheir 
iniprovements— if he is liable to be dispossessed, should he 
refuse to pay the increase required of him— or if threatened 
witli imprisonment or confiscation of his pjoperty, on account 
of balance due to Government, upon an assessment which bis 
laiuls were unequal to pay ; he will readily listen to /iny offeiu 
wlucii are likely to bring about a change tliat cannot place 
]iim in a worse situation, but which hold out to him hopes of 
:i ])etter. 

• 

Until the assessment on the lands is fixed, the constitution 
<)[ our internal Government in this country will never take 
that form whicli alone can lead to the establishment of good 
laws, and ensure a due administration of them. For whilst 
the assessment is liable to frequent variation, a great portion 
of the time and attention of the Supreme Board, and the un- 
remitted application of the Company’s servants of the first 
abilities, and most established integrity will be required to 
prevent the land-holders being plundered, and the revenues 
of Government diminished, at every new settlement ; and 
powers and functions, which ought to be lodged in different 
liaiKh, must continue as at present, vested in the same persons ; 

whilst they remain so united, we cannot expect that the 
kws which may be enacted fox the protection of the rights and 
property of the land-holders, and cultivators of the soil, will 
ever be duly enforced. 

We have, by a train of the most fortunate events, obtained 
dominion of one of the most fertile countries on the face 
tbo globe, with a population of mild and industrious inhabi- 
][)eThaps equal to, if not exceeding in number, that of all 
oUier British possessions xmt to^ 

. ■ 24 



Its real value to Britain depends xipon the eontinoui . * ,,l 
its ability to furnish a large annual Ban.;- 

give considerable assistance to the treasury at Cantoii ; i, 
supply the pressing and extensive wants of the otlnyr i' ; 
dencies. 

The consequences of the heavy drains of wealth, tj). 
above causes, with the addition of that which has hi or» > r .. 
sioned by the remittance of the private fortunes, havf' 
for many years past, and are now, severely ielt, by tla^ 
diminution of the curcmit s])ecic, and by tiie languor wliict 
thereby been tlirown upon the cultivation, and tlie generai 
cornnierce of the country, 

A very material alteration in the principles of our sysf-p, 
of inanage?nent has therefore become indispensably iK;ce-y;irv 
in order to restore tills country to a state of prosperity, anJ re- 
enable it to (jontmue to be a solid support to the Bniisli ir,.- 
terosts and power in this part of the world. 

^ We can only accomplish this desirable object, by devisine 
measur(‘S to rouse and increase the industry of the inhabit.'oits . 
and it would be in vain to liope that any means but tliose of 
holding forth prospects of private advantage to thems^dvts 
could possibly succeed to amniate them to exertion. 

I am sorry to be obliged to acknowledge it, but it is a trutl 
too evident to deny, that the land proprietors throughout tln' 
whole of the Company’s provinces, are in a general stale oi 
poverty and depression. 

I cannot even except the principal zemindars from thi- 
observation ; and it was not without concern, that I saw i* 
verified very lately, in one instance, by the Rajah of Burdwan 
w^ho pays a yearly rent of upwards of £100,000 to Governmcni 
luvving allowed some of his most valuable lands to be sold, for th' 
discharge of an inconsiderable balance due to Government. 

The indolent and debased character of many of the zerruri 
dars must no doubt have contributed to the ruin of their cir 
cumstances ; and though I am afraid the cases are but few 
yet T conceive it to be possible that there may be some instance} 
in which the poverty that is pleaded may be only preteiie 
ed. 



]. jr.her stipposition must, ihowever, reflect {>om,c discredit 
,ipo\; <fur SYBteJ'ii of inanagevnent ; for it would imply, that :'vve 
been deficient in taking proper measures to incite the 
'M'niuidars to a line of conduct, wliich Vvould produce advantage 
to theuc^elvcs ; or, that if they have acquired wealth, their 
.^lyprcliension of our rapacity induces them to conceal it. 

Vve are therefore called ujion to eridi^ivour to reinedy 
rvilfi hv which tlie public interests are essentia-lly injured ; and 
bv :rra,iitii(g perpetual leases of the lands at a lixed asscssiiieut, 
smill render our subjects the hapjuest })eoj)le in India ; and 
wc shall have reason to rejoice at the iucrcasi^ of tlieir vl3altb 
and prosperity, as it will infallibly add to the strength ji;ud 
rcaecrccs of the State, 

] therefore propose, tlmt the lettc^r fi'om tlu^ Board oi 
[vcvenne with the reports of tlie (JoHe(d.ors in Rengal, respect- 
uig the ten years’ settlement and Mr. Shoic’s Minute and 
ihopositiori, delivered in for n^cord m tiune last, be now 
isitcred upon the proceedings. 

That a copy of Mr. Shore’s Ihopositious (tlu; articles jxiat- 
iiig to tlie gunges excepted) witli such of the n Iterations con* 
laiiied in our Resolutions of the 25th Novomber last, for the 
.'Cttlevnent of Sliduapore, as are ap])lical)le to the rlistricts in 
gcueral, be transniitied to the Board of Revenue ; and tiiat 
iliey be directed to pi’oceed, wit.liout delay, to fonii tlie ten 
years’ settlement in Bengal, agreeable to tlie rules and pres- 
'•riptiong therein laid down. 

That the Board of Revenue be directed to notify to the 
tind-holders, that the settlement, if approved by the Court of 
Ihrectors, will become permanent, and no alteration take place 
iit the expiration of the ten years. 

That the Board of Revenue be furtlier directed to issue the 
‘■aaic instructions to the Collectors in Bengal, ior the separ* 
aCon of the gunges, bazaars, and hauts, lield witliin them, as 
have been transmitted to the Collectors of Behar, and the Cob 
hector of Midnapore. 


February Zrd. 



MINUTE OP MR. SHORE, ON THE PERMANENT 
SETTLEMENT OF THE LANDS IN BENOAL: 

AND PROPOSED RESOLUTIONS THEREON. 

, Recorded on the 18th Sertembeh 1789. 

■ 

Extract, Bengal Remnue ConsiiUations, ISth September 1781». 

1. — My time, since I had last the honour of attending tlie 
Board, had been occupied in perusing the replies of Collector.'^ 
of the Puscilly districts, to the references made to them u ruler 
dates the 11th August 1788, and 20th May 1789, on the subject 
of the intended permanent settlement ; and with a view to assist 
fche^ deliberations of the Board, and to enable them to form 
decisive resolutions upon this important subject, I have collected 
all the material information which has occurred, and shall iww 
.state it, with my own observations upon the whole. 

2. — ^^It may be proper to premise, that the Minute wliicli 
f delivered for record, upon the 18th June last, on the revenuc.s 
of this country, related to the districts of Bengal only, and had 
no reference to the divisions of this country, which pay their 
rents according to the Fussilly year. I have formerly remarked, 
that between Bengal and Behar there are many important 
distinctions, both in principle and practice ; and in determining 
the system of management for regulating and collecting the 
revenues of these two provinces, these distinctions should Jiof' 
be disregarded: the most material of them, are as follows:'- 

In Bengal the zemindaries are very extensive, and 
that of Burd wan alone is equal in produce to three-foui'ths of 
the rental of Behar, in which province, the zemindaries are 
comparatively small. The power and influence of the principal 
zemindars in Bengal is propoiTtionably great ; and they have 
been able to maintain a degree of independence, which the 
inferior zemindars of the Behar province have lost. Thh latter 
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Iiaving been placed under the authority of a provincia] 
j^jaovuvstration, from distance as well as cotnparativo inferiority, 
|v,ive been precluded from that information which the zemin 

of Bengal, from their vicinity to Calcutta, and their access 
jo the merabervS and officers of Government, have been able 
t,) obtain : the latter liave acquired ideas of right, and assume 
principles of conduct, or reasoning, Avhich do not extend to the 
/.einindars of Behar. 

2n(ily , — The proprietors of the soil in Beliar universally 
claim and possess a right of malikaiia, which whenever th( 5 y are 
ijispossessed of the management of their lauds, th^ receive 
fiom the aumil, as well as from the tenants of the jaghirs and 
{)r(iprietors of altumglias. In Bengal, no snch custom has 
<‘ver been formally established, although there is some affinity 
f)etween this and the allowance of mosliaira. 

Zrdly, — The lands of Beliar have from time immemorial, 
bf3en let to farm, and no general settlement, as far as we can 
rvace, since the acquisition of the Dewanny, lias been concluded 
between Government and the real proprietors of tlie soil. The 
(,'ollector of Sarun asserts that this lias ever been the usago in 
the districts under Iris charge. The aumil or farnuvi‘ lias deemed 
liiniself entitled to avail himself of the agency of the zemindars 
and talookdars, or dispense witli it, at his own discretion. This 
power was formally delegated to the farmers in 177L by the 
provincial Council at Patna, with the sanction of tlie superior 
authority at Calcutta, and the rate of malikana was then, settled, 
ibr the dispossessed proprietors of tin* land, at 10 per cent, 
-ns the ancient allowance agreeable tf) the constitution of the 
<: 0 iintry Government. 

Uhly. — The numerous grants of lands in Beha.r, under 
various denominations, liave had an influence upon the pro- 
jirietary rights of the zemindars and talookdars, and upon tlieir 
ofiimons of those rights. There are few i»sla.nce3 of jaghirs 
in Bengal : I cannot recollect more than tliree or four. 

f)tkly. — The custom of dividing the produce of the land in 
C' ltain proportions between the cultivator and the Government, 
the Collector who stands in its place, is general, but not 
*^»jiversal, throughout Behar. In Bengal, the custom is very 
partial and limited. 
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- Uhly . — The settlcmeni} in Behar wliether by the damv v. 
on tlie ])art of Government, is aimually fonned v.;. .... 
an estimate of the produee. In Bengal, the niofusBii .farm.:;,- 
with some exfjoptious, colfeot by different rules. 

In Bohar, the functions of the mofussil canongoes, howc. -r; 
they may have been pervert(;{l, have not lu'Cii superseded : 
their accounts, admitting the nneortainty of tliesn, fuiTij 
(Ictjiilcd iiiformution of the rents, whicli is not procuru.l:«[i' *;( 
Bengal froni th<^ same sources. 

Tlie preceding circumstances will suRlciently account ( 0 ; 
wljat is actually the case—the very- degraded state of tfje pi!>- 
prietors of the soil in Beiiar, comparatively \\ ith tliose in Bcngnh 
The former, unnoticed l)y Government, and left at the nicrcv 
of the anmil, have in fact considered thmnselves propiielm.s 
only of tythe. of their real estate.s, and assured of this whci: 
dispossessed, they have been less anxious to retain a .m.a.nu.:j;c' 
ment, wliicli exposed tlicni to the chafiee of lo-sing a part of wh iti 
they received without it. The neglc(*t of Government vdtii 
res|»ect to their situation is very a[vpai‘eut from tlie mobima>i 
grants of rmtire pergiinnalrs upon individuals, without msy 
stipulations in favour of the zemindars and taloohdars holdhti: 
property within tliein. 

4:„ f hmow but t’uree principal zemindars at fjrcscTrt 
}:>ehar, tlie Rajahs of Tirhoot, >Shahal)ad and Sunnote Tckan'y, 
Their jurisdictimi eotuprelHvrujs jnuch inore ttian their aclria.! 
property, and extends over numerous land'holders possessing, 
rights as lixed and indefeasibhg as their own. With respsci^ 
to tills class of pro])rietorH, the superior zemindars are to he 
considered in the light of an mils only ; and I think it probahh* 
that tlie origin of tlieir jurisdiction arose, either from tiiru 
influence with the supreme provincial authority, or from tliO 
facility of such a phui for managing and coriccting the revemic. 
In tiliis point of view, it has its advantagexs : although it is at- 
tended with tliis obvioris evil, tliat it is the interest of the principal 
zemindars to throw additional burthens upon the inferior 
prietors of the soil, with a view to save his own lands, and aug' 
ment their value. 

5. There is an apparent analogy between the taloekdai'^^ 
in Bengal situated within the jurisdiction of a principal zemindar, 
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i. hI that of the proprietors of tlic soil o[ Behar in a siniilar 
>»r <liearnont ; but in their reciprocal riglits, 1 understand there 
a material diilerence. The Muslcoory Talookdars of 
jr,:uga] are dependent upon the zemindar, and have no right to 
Bcparated from him, except by special agreement, or in case 
oppression, or where their talooks edsted previous to the 
7 ,.;iiUTidary ; neitlier do they possess the right oi: malikana. 

I rt ish 1 could account for this im])ortant variati on from, autho- 
ritative information or records ; but wanting these, I can only 
.‘oirjecture tlie grounds o.f it, wliieii may be tlie followltig : that 
t,he talookdars in Behar are the original proprietors of tire soil, 
whereas in Bengal, most of tlie .Muskooi’y Talookdars* liave 
idytained their tenures, by grant or purclinse from tlie zemindars ; 
vf this vvere not the case, the talookdars in the principal zemin- 
dai’Y jurisdictions in Bengal, would, t think, be .ni,(>.ro numerous 
f,ha,.n they are, From the Annioeny papers, it a])poars that the 
kiiookdary jumnni of Rajshaliy amounts to llu pc('s 1>,70,879 ; in 
Nuddea to Kupees 17,()5h only, and irorn information in .Diiuige- 
pore, to about Ilupoes 20,000, auvl in Burdwan to about. Rupees 
t>5,000. I'he Aiimeeny investigation did not ('xterid to th<; two 
last districts. In Rajshahy tlie zomindaries of Sultanabad, 
Ainar and Beerterbvind, though coinprelnmded within the juris- 
iliction of the zemindar of the district, are independent of them ; 
ajid I see no material difference between liaise jilaces and tlie 
inferior zemindars in Behar. 

6. With respect to the malikana in Beltar, I have in vain 
^ ndeavoured to ti’ace its origin. If the jirovincial Council of 
V'atna are correct in tlieir information as to tiny antiquity of it, 
which is confirmed by Busteram, the darogali of tlie amanut 
ihi.fter in Behar, I should suppose it to liave ariser.» from tlie 
CBtorn established in tliat province, of dividing tlm produce 
between the cultivator and Government, in order to afford the 
ruopriotor of the soil a proportion of tlie produce, which, under 
uch an usage strictly enforced, he could never i:eceivc, without 
"oine authorized allo\vance in his favour ; instances have lately 
•occurred and are adverted to in the letters now before the Board 
for consideration, of zemindars who have obtained a separate 
grant tor subsisted upon that, with- 

out any interference in the management of their zemindary 



7. I shall HOW consider the ^reinarks upon resolui ; 
for 'the Board, contaimng propositions for the settk^^^ ,,i 
Behar, and the objections of the Colleotors to them. 

Resolution 1st. — That at the expiration of the pre- i;| 
Fussilly year, a new settlement of Behar be conclu Iviti 
with the actual proprietors of the soil, whether mniiKh r.; 
chovvdries or independent talookdars ; and whether ai 
present paying their revenues to Oovernment throisul) 
other zemindars, or not. 

8. The objections to this resolution are general and special, 
It is observed, tliat the system is calculated to raise upon omh 
description of men, viz,, the zemindars, the misery of anothtn 
infinitely more numerous, useful* and defenceless ; that tho 
zemindars being declared in act and name lords paramount (vf 
soil, their abject and helpless vassals, the ryots, trained up U) 
hereditary submission, will bear in silent dread wliatev^er their 
imposing tyranny may inflict. The proof of this reasoniiii; 
rests upon internal evidence ; and to argue differently is fo 
i*eason one way for him, who reasons another for liimself. 

9. These objections are stated by the Collector of Tirlioor, 
who, in opposition to a zemindary settlement, contends for tiie 
superior advantage of letting tlie lands in farm, and he is sup- 
ported in this opinion by the Collector of Circar Saruii. II<' 
remarks that comparisons between the farming and zeraindarv 
systems are inconclusive ; that the former has never liad a .fair 
trial ; no fixed principle ever marked its progress, but on tlu' 
contrary, all was diflidence, apprehension and distrust : and 
that experience alone can decide the eligibility of the two 
systems : a farmer not possessing the same influence as a 
zemindar, he cannot exert ii>, the same degree, his power and 
influence to the oppression of t)ie ryots, who will not so readily 
submit to him. 

10. The above is the only argument of a general natiue. 
which I find advanced in the papers before me, 

11. I most willingly admit that the fluctuation and 
certainty of the measures of Government have been ill calcu- 
lated to promote the success of any system, and so far that oi 
letting the lands to farm has not been supported., as it migh^ 
have been ; b ut the argunrent applies with more force in f avouv 
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o ' tfe zeiniiidary plan of settlement, and has always been 
!]] i>ed j as a reason for reverting to it. Experience must bo 
test of aU measurers ; and where the execution of a system. 
<{< f-ends iipoB so many agents, possessing in various and un- 
cqaal degrees, the qualifications necessary for the task, no 
other test can be appealed to. Permanency is the basis upon 
which every system ought to be established, and there is no 
doubt that a farmer holding a lease of ten years would have 
uiotives of exertion, which an annual renter does not possess ; 
hut it is too much to affirm, that the proprietor of the soil, 
when he has obtained assurances of security from increyrsing 
demands, will want those motives which would stimulate a 
lanner ; on the contrary, th(‘y ought to be more efficacious, 
as his interest is more deeply concerned. 

12. The general and fatal incapacity of zemindars has 
been amply detailed, but it is not probable that under our form 
of Govenimeiit the evils attending it would be remedied, by the 
substitution of farmers at tlie discretion of the controlling officer ; 
tliat amongst the natives generally, men of abilities, experience 
and capacity, superior to the irresent zemindars in general, 
might be iselected, is indisputable ; but such a plan is in its 
iiature, variable. Favour and patronage would often direct 
the choice, which, without such motives, would also be subject 
to the evils of want of experience and judgment in the person 
wlu) selected the farmers. AVe are not to depend upon tlie vii tues 
or abilities of the natives only : our reliance must be placed 
upon the restrictions of our owui law.s, and upon an undeviating 
euforcemeiit of them ; and the same ztml and abilities that caii 
'■ontrol the conduct of a farmer, may direct and restrain that 
ot a zemindar, admitting self interest, in o]>position to public 
g<a)d, to have equal operation with regard to both. 

13. Mr. Bathurst’s arguments appear to me to Itave been 
'suggested by the conduct of Mahdoo Sing, the Kajah of Tirhoot, 
the only principal zemindar under his authority. He describes 

as incapable, nearly an idiot, oppressive, tyrannical and 
bi'thless, and as abusing his authority by the delegation of it, 
tu improper agents. To deduce general conclusions from parti- 
instances, is not fair argument ; the conduct of Meterjeet 
the zemindar of Jeekarry, is an instance on the other 
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side, equally favourable to tbe ^^omindars : and, as far a , 
example may be admit ted as a character of the whole. , ; 
be opposed to all conelusious derived from the beha,v>r, . v' 
Mahdoo Bing ; but we ouglit to reason generally i, * 
conduct of either ; and unless the propriotorvS of the s v^ , 
be proved liable to disqualifications greater than any olf - , 1 .^ 
of people, and sucli as overbalance the <n>mparative ad'^v , , 
of making a settlenKnit with tlunn, in preference to ae.v . , 

set of men, and the injusticii of taking the nianagernent o's'’ rq 
their hands, they ouglit not, upon general principles, to i;c >vt. 
aside^ Certain exceptions, in the case of peculiar disqunJiric;^,. 
tions, are allowed, and tliero may be further particular 
for dis])en.sing witli the general rules, wluch however I 
establish as universally as possilrie. 

14. I do not protend in this place to discuss the questn,)!! 
in all its extent, as it lias been before fully considered. 

1,5. in his letter of the 23rd July, 1789, the Collector or 
Barun details many objectioiis, wliicli I shall hereafter sta.1o, 
to a settiemont with the inuiicdi-'ite proprietors of the soil ; re- 
commendsS in preference tlie cm ploy men t of farmers, contriuls 
fur tlie propriety of this systeni, ami proposes the plan of a. ftui 
years’ settlement with 14 farmers for Saruu, and 4 of ChamperiU!. 
and he gives the following definition of a zemindary in Banin. 

“ That it is a portion of land consisting of sundry (anr:-; 
paying revenue to Goverriinent, belonging to numberless pn> 
prietors managing tlieir lamls, eitlier by themselvcB or their 
'' agents, but acting in general under a nominal proprie[(n‘, 
called the zemindar (with v. lioin they engage for their revenue) 
having a. real property perhaps of a liftieth part of the zeinin- 
^^dary.^’ 

16. Upon tliese paragi'aphs I shall observe, that the objec- 
tions stated against farmers on the 30th May, 1788, ought to 
be as solid now as they were at that period. The proposition^ 
of the Collector, on both dates, apply to a ten years’ settieruent ; 
nor can I reconcile the Collector’s definition of a zemindar, 
the fact of a zemindary settlement as made in September labi 
with 74 proprietors, wdth the declared refusal of the zeiniudorc: 
to rent each other’s lands, combined with the number of zeium- 
dars in Barun. 
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iV. So nuich a« to general objections, with respect to 
i ! 5 invli pretu^ I was not unapprized of the- 

j - tions whioli iviight be ruade to the first propositions, and 
-l ied accordingly that they would be stated, as the inode 
jii\y]u.eh it was conveyed to the Collectors of Bchar, vras the 
I,.;,-, calculated to bring them forward in {.lieir full force. 

1 ^, The acting Collectors of Baugieporc state that the 
\[uNkoory Talookdars are at present dependent upon the zemin- 
.1 in ihc same manner as the latter arc npon (hwernmeot ; 
i jioe s.i'e liable to dispossession, and in that case. e?rtitiod to a rus- 
: that to render them independent, would be an inffiuge- 
ioent of the rights of the zemindars ; and the execution of such 
ii, plan would be attended with pe uiliar difnciilty, both in a-- 
v:eri;aining those wlio are invleperident, auil in detaching theni 
IVorn the zemiridars. That the expectatiori. <.>f si.icli a measure 
would excite clamorous claims of iiclepcndenccv, in pji'owds wlio 
arc quietly and conteiitedly subsisting under the ancient custom 
of the cmuntiy. 

19. The Board of Revenne do not c<)nsi<ler the Muskoory 
Talookdars, mentioaed by the Acting Collector of Ba;uglcpore, 
stSf^d-ended to bo includeil in tlie indepcnflrmt tu,l(.)okdars with 
whom the settlement is to be made, of coui’se. tloit the objections 
of the Acting Collector, founded on tlio jurisdh-tion exei'cisod. 
over them by zcinindars, and which they considm- as their riglits, 
ure ohviateti : in this opinion, 1 agrta; witli them. 

20. The preceding objections, founded upon the depc-vn 
dence of the Muskoory Talookdars, are special with regard to 
Baugieporc ; the remaining objeertions may be reduced to the 
h>l lowing points : — • 

1. The ntmibcr of zemindars : 

2. The cndicas sub-divisions of their tenures, and enmities 
• ubsisting botween the various proprietors,, as well as tlieir 
mdividual claims to separate managemejit : 

3. The state of the property with respect to mortgages, 
''nd the difficulty of ascertaini ng the actual proprietors : 

4. The dihiciilty of distinguishing the limits and extent of 

each zemindary : ' « 

5. The impoverished state of the propfietors of the soil? 
and the insecurity attending engagements made with them ; 
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6. The probability of a deficiency from the inequa';. ,- 
of the assessment : 

7. The time required for making a settlement with differ m,, 
proprietors : 

8. ' The exj^ense. 

21. *Th<?se objections are stated by the Collectors of Cirj 

Sarun and Tirhoot, who have detailed and amplified tlr r!. 
I have separated them, for the purpose of considering each in, no 
particularly, that the difficulties attending the plan may hr. 
thoroughly iTiV(3stigated, and the importance of them be rbiiv 
weighed. ^ 

22. First. Tlie number of the zemindars. 

The multiplication of petty renters beyond certain bounds is 
ce.rtainly an evil of considerabhi magnitude, when the form o' 
our Government and the formality of our proceedings are coi< 
sidcred ; tlie attention which must be paid to each, whetliri 
in forming the settleraents or in collecting the rents, is consider 
able : and under such circumstances, there is danger tlniti n 
will be dissipated and ineffective. The Board of. revenue \vi]' 
find it difficult, properly and effectually to control such a system : 
still less, will tliis be in the power of tlie Supreme Board. # 

23. Tliese are objections, wdiich must ever remain, to a 
settlement with tlie immediate proprietors of the soil ; wdici'- 
the distribution of property is so minute ; and if the settlenieiit 
were to he renewed annually, would be almost insuperable. 
But on the principle of a permanent settlement with the ininu - 
diate pi'oprietors of the soil wdiere the distribution of propert} 
is 80 minute, and if the settlement were to be for a long period, 
much of the difficulty is removed, as the annual labour of iic 
vestigating the resources of the renters, and fixing the assess* 
meiit upon them, is done away. 

24. With respect to collecting from a number of petty 
zemindars the trouble must be considerable ; but I do not see 
that it is insurmountable. That balances will happen in tbe 
intermediate kists of the years, it is to bo apprehended from th** 
dissipation and inattention of the proprietors, and from the 
difficulty of a close attention to the detail ; but ultimately th<‘ 
lands will prove a security for the recovery of them, and 
additional regulations may be made, authorizing the attacli 



m. 


ME. SliOEls's MINUTli. 

or sale of the lands, whenever the kists shall fall in arrears 
1,0 a certain degree, during the course of the year. The Board 
i)f lie venue do not deem the number of proprietors a sufficient 
,»];joction to the general rule, 

Secorid.^ — The sub-divisions of the tenures, and the enmities 
-iibsisting between the various proprietors, as well* as their 
individual claims to separate management. 

25. The snb-di visions of the tenures, as far as they affect 
t he proposed arrangement, may be considered in two points of 
view ; first, where a number of proprietors havi^ a right to a 
portion of land, which is undivided ; and, secondly, whed? the 
land stands in the joint names of several, or of one for many, 
blit) each proprietor has bis separate share in his own }>ossession 
and management, or in that of an agent for him. 

26. In the first case, the settlements must be made with, 

all tiie proprietors jointly, each amswerable for his specific pro- 
portion of rent, according to his right ; and they must determine 
unongst themselves in wliat mode the management is to bo 
made, ^ 

27. In the second case, there is no difficulty in deter rnining 
\vi|^L whom the settlement sliali be made, or from whom the 
revenues shall be demanded, or whence the balances are to be 
recovered. The persons in possession, and the lands, are res- 
ponsible, 

28. In the first case, there is a clear rule for the recovery 
')f balances, for where a settlement is made with the number 
ot proprietors jointly, a portion of the land may be separated, 
and sold, equivalent to the amount ; but there are other points 
rrf view, in which the subject is to be considered. — The Collector 
of Sarun quotes one instance of a village payitig 600 rupees 
revenue, and having 52 proprietors; supposing the proportion 
to be four times greater, in this instance, between the property 

proprietors, than in others, the difficulty of making a scttle- 
uient with so many, or of collecting the revenues from them 
Juay be presumed very considerable. 

29. These difficulties may occur on the following grounds : 
'-•either when all the proprietors will not attend; or, will not 
jgree to a ffi^rnager. In either case, the determination of the 
riiajority in attendance should be binding upon the remainder. 
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30. Tills decision will, I tliink, obviate all ^ 

supposing the proprietors nuinerous in any degree, and th.;. i i,, 
pi'oportiy is undivided, it can hardly ever liappen that some i'l 
not attend ; alter all, however, every supposed obstacle ac 
from tlie refusal of the proprietors to propose a manager, . , 
be obviated by the appointment of a Tabsildar to coi]e<.i . 
rents from the ryots; alter tiie discharge of the Governcif' 
rental, to divide the remainder amongst the proprietors, 
ing to their respectivti shares. 

31. That tiiese diiticultu^s exist at present must be 
jiiittod ; and they must be overcome, or the collections cf^iild 
not be realized. Tiie Collectors, wiio have stated the objecth'^if; 
ought to have mentioned how the business, under the circtmc 
stances detaiiinl, is carried on, and why tliey are precluded (I'oo) 
adopting the same plan, as is now fuilowed by the zemimhu - 
and fanners. 

32. Thirdly. — The state of the property, with, regard it* 
mortgages, and the dihiculty of ascertaining the actual |>rn 
prietors. 

These mortgages, as explained by the Collector ol: .Sanui 
who urges the objection most pointedly, may be 
sidered in two principal points of view. 

First, wfiotlier the mortgagee has obtained possession of ih" 
land ; and, secondly, where he has not possession 
but by the conditions of the mortgage is entitled to 
it, in case of non-pay me lit of the sum borrowed, after 
a. specific time. 

33. In the former case, the settlement is to be made witli 
the mortgagee, and if the zemindar is able to discharge his obli- 
gation, he will recover possession from him by a suit, and succoed 
to hia engagements. In the second, the settlement is to be 
made with the zemindar in possession, and the process abov« 
pointed out, must be observed by the mortgagee. 

34. There are other objections to this point, stated upon 
different grounds, which will be considered in their proper place 

35. With respect to the difficulty of ascertaining the pm- 
prietors of petty estates, it may perhaps in some instanc*?^. 
be considerable ; and yet I should suppose that the mofussil 
records would point them out ; where the majority pi pr<’ 



p >t Kra appear, and admit the mutual claims of each other, 

,, ,^:, of the difficulty is removed ; although there should be 
,^ijj:rs unknown : the rights of the abserd.-ees are not super- 
and, when proved, will be admitted ; where many appear, 
n?>d dispute each other's right, the settlement can ojily be made 
v, it ii those in possession, or a nativ^e (Jolloctor must be appointed, 
'i-: beiore observed. Ji no propricitors come forward , the same 
jiiode must be followed, or the lands be given in farm. The 
,.bjection is certainly lounded on real difficulties, which cannot 
lie obviated, without great appliciation and atterilion ; but 
what plan has not its inconveniences and enibaiTassme^its. 

36. Fourth. — The difficuity of disfinguisiiing the limits 
arid extent of each zeirvindavy. 

I do not consider tliis a,s material ; present ] possession can 
be determined, and the limits in g(*.nei’al inust bo sufficiently 
ascertained : if any disputes arise conccrijing them, tb<‘y juay 
be adjusted in the Adavylut. The 85tli article of the Revenue' 
Hegulations provides for the internnMliate nianagenient during 
the Utigatiorn It the limits (as the objection to bcj well fouiided, 
supposes) are very indefinite, how have tlie collections hitherto 
luyi made. 

37. Fifth. — The impoverished state of the proprietors of 
the soil, and the insecurity attending engagements to be made 
with them. 

38. The state of the proprietors is thus substantially 
(IcHcribed by the Collector of Sarun : — That they are, in general, 
involved in great distress, and tluur lands mortgaged over and 
over again, both on public and private accounts, to almost 
their full value ; that the proprietors in tliis situation have 
iiiade over their lands ; or entrusted them to a superior zemindar, 
who favours the possession with his indulgence and assistance, 
hy procuring for the proprietors continual and occasional 
hians, 

39. The inconveniences resulting from this state of things 
Ji i'o thus detailed : — That the connection, by the proposed plan 
of settlement, between the inferior and superior zemindars, 
V ill be dissolved, and the former be left without support ; con- 

oquently, they must fail ; that although the sale of the land 
fiould indemnify the Government from loss, the proprietor 
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will be ruined by the sale of his landKS, proceeding from a w 
of support and assistance. 

40. The Collector further states that from extensiv<‘ 
enquiries made by him upon this business, it by no mei.Ms 
appears that the proprietors are themselves anxious for 
establisliment of a system, which they consider as expr; 
ing them to trouble and distress, without any adequ/^ie 
advantage. 

41. Extravagance and mismanagement are assigned 
the causes of the distress of the zemindars ; and it may ix* 
admitted, that such, as by these means, have reduced themselvcy 
to depend upon expedients for support, may want the incliiKi- 
tion or resolution to resume tlie man«‘igement of their estates, 
and take upon themselves a responsibility, to the discharge of 
Avhich they are unequal. Experience in common life is in favorii: 
of this reasoning. To face heavy distress, and overcome i|, 
often requires a degree of resolution to which persona in this 
unfortunate situation are unequal. 

42. For where the zemindars are involved in great dis- 
tress, and are liable to the demands of numerous creditors, they 
will proba-bly foresee the necessity of parting with some portion 
of their rents, in order to pacify them; and in all cases of In* 
capacity, a failure may ensue with regard to their public pay- 
ment, which must be made good by a sale of the lands. But 
the objection, as far as relates to the personal interest of tlje 
zemindars, applies equally to the existing system, by which 
they must be invoved in total ruin ; for if they subsist by 
loans, which they can never discharge (and from the Collector's 
account, this appears to be the case) the accumulation of debt 
must at last sink them. 

43. Their case, as described, seems desperate, under any 
plan, yet the chance of relief is greater, where they take tlic 
management of their own lands, than where they lessen their 
profits, by resigning them to the management of others ; and ii 
their present distress may in any degree be supposed to originate 
from the revenue system, as heretofore established in Behar, it is 
the interest and duty of Government to afford them a chance 
of relief, by a change of management. Those who have capacity 
for the task will probably obtain relief ; with those who want 
it, or the means of promoting the cultivation of their estates or 
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driven by the distress in which they are involved to 
unirEgal expedients, their final ruin may be precipitated ; but 

foundation is already laid in existing evils, to which, and 
j-iot to the proposed system, their ruin must be imputed. 

44. With proprietors of this description, if a settlement 
bo made neitlier they nor the State will iinmediatejy benefit 
by it ; hereafter the introduction of more frugal or able managers 
will be advantageous to the latter. As property becomes more 
valuable, the care of managing it will increase. 

45. To the concluding remark of the Collector of Sarun, 
it may be sufficient to i:eply— that in directing him to make a 
.settlement with the immediate proprietors of the soil, they 
arc not compelled to enter into engagements. It is optional 
with them to engage or decline ; if tliey do embrace the ofler 
made to them, the risk is their own, and they must stand to the 
consequence of it ; or if they think it will be more advantageous 
to them, to resign the management to a principal zemindar, 
i see no objection to the measure. 

46. Sixth.— 'The probability of a deficiency from the^ in- 
equality of the assessment. 

47. This objection is founded on a supposition that, under 
the present system of combining many petty zemindars under 
one principal, tlie deficiency in one, is supplied by the jirofits of 
another, and the sum total payable to Government made good ; 
whereas by separating them, the deficiency Avill be unprovided 
for. 

48. The fundamental inequality ought to be corrected by 
knowledge and ability of the Collector, by reducing the assess- 
ment where too heavy, and by increasing it where it admits ; 
t'Vipposing this to be done, the objection no longer remains ; 
and this indeed appears to be efiected by the present zemindars, 
t hough in a mode less regular. 

49. I acknowledge the task to be very difficult, if the 
greatest precision be required ; but the regularity of the 
iiiofussil accounts in Behar, renders an operation easier in that 
province than it would be in Bengal, where they cannot be 
procured with the same facility. 

50. Seventh,— The time required for making a settlement 
’^'ih the difEerent proprietors. 

G. LT 25 
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51. From the declarations of Messrs. Bathurst and 
gomerie, we cannot entertain hopes that the settlement wif] 
be accomplished by them, in one year, and perhaps not in tv > 
Admitting this, the ten years’ settlement cannot at once 
effected, but must be completed gradually, pergunnah by pergnri. 
nail, and the old system of a yearly assessment, where the ri' Vv 
cannot be introduced, be continued for the pi'csent. In 
places where the new plan is unattempted, the settlement miist 
be made, upon the general regulations of the 25th April 1788 

52. Eighth.— The expense. 

This is stated by the Acting Collector of Bauglepore at 4,8(X) 
rupees ; by the Collector of Sarun, at 47,880 rupees ; and by 
the Collector of Tirhoot, at 92,250 per annum. 

53. Why this heavy expense, in the two last instances, 
should be incurred, I am at a loss to conceive. The charges 
attending tlie appointment of Tahsildars must be considerable ; 
but considering them in thd light of substitutes for fariners, 
the amount ought not to fall upon Government, that is, it ought 
to Ije made good, by realizing an amount equal to it. In the 
same manner as the expenses of the former are provided for, 
those of Government ought to be supplied, or nearly so, allow- 
ing all operations to be carried on by Government, at a greater 
charge than an individual would incur. 

54. I should therefore hope that, with more particular 
information and further experience, the Collectors of Sarua 
and Tirhoot will discover the possibility of reducing the expenses, 
or the means of providing for them. The deduction from the 
gross payments of the ryots ought to be less under the pro- 
posed system, than under the former, as it admits of more eco- 
nomy. The zemindar, who supports with loans or credit the 
inferior land-holders, is paid in proportion to his risk, which ig 
again to be estimated by the distresses of the borrower ; and 
the malikana and kurcha must be at all events deducted. Tlie 
Collector of Behar states the expenses of a native Collector 
over a pergunnah yielding two or three lacs of rupees, upon 
the principle of a village assessment, at 2^per cenU 

55. The Board must however consider^and determine upo?) 
the objection of the expense, supposing ultimately a necessity 
of incurring it, in the degree stated. The question is~whethei‘ 
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are aiitliorized to establish it, at an expense so great as that 
3 rated by the Collectors of Tirhoot and rSarun ; and I think a 
trial, under the suggestions now pointed out, should be made 
previous to an absolute decision upon it. 

56. I acknowledge that I consider the necessity of intro- 
ducing Tahsildars, or native Collectors, which, is essential to the 
proposed plan, as a principal inconvenience attending it. This 
officer stands between the inferior tenants and tJie (collector, 
supplying the place of a Rudder farmer. .1 do not think the 
substitution, attended with such great advantages as it may 
apparently have, Government can never afford to reward 
f;iic Tahsildars in a degree suiticient to preidude temptation, 
and must rely upon its coercion over them ; l)ut coercion can- 
not be exercised, without understanding the detail of the duties 
committed to their inanageraent. If it. be contended that the 
Tahsildar is liable to dismissal, and that, tlierefore, tiie principle 
of coercion is stronger Avitli respect to him, than in the case of a 
farmer, who cannot be dismissed; on other liand, it may 
be observed, that extortion in the latter iuay be pimishe(^ by 
line and damage.s, and that lie has in self-interest, under the sup- 
]>osition of a permanent system, a greater motive to restrain 
him than a native Collector. The latter will regulate his con- 
duct by the estimate which he forms of tlie abilities of the 
Collector under whose authority he is placed ; ii lie. knows him 
to be vigilant, active, and well-informed he will be cautious, 
diligent, and honest : if he supposes him to be otherwise, and 
that he can misbehave with impunity, he Avill. intrigue with 
under-xenters, or abuse his influence, withhold true knowledge, 
;ind impose upon his principal by misinformation. The plan 
in its detail, by fixing the rents, removes a grand opportunity 
of abuse in the Tah sildar . 

57. The objections ’which I have gone through, may be 
reduced in great measure, to the detail of the system, and the 
difficulty of executing and controlling it. The Collector of Tir- 
hoot with great candour acknowledges this ; and with a diffidence 
which is highly to his honour, observes, that many evils must 
inevitably present themselves under the superintendeuce of 
men of an ordinary stamp, in the execution of systems adapted 
^0 the genius and comprehension of a favoured few. ^ 
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68. I most certainly agree with him, that systems oi 
management should be adapted to ordinary capacities ; and sc* 
far an objection lies agaiiivSt a plan which requires a consideral/le 
degree of knowledge, and gireat exertions ; but on the other 
hand, wdien the object of the system is ('considered, the estab- 
lishing the proprietors of the soil in the managenieni ol 
their lands and rents ; the importance and justice of the coi - 
sideration ought to weigh against arguments founded on con- 
venience alone, and a trial should at least be made, particulaTiv 
since we find it practicable, in some instances. 

Upon the whole, I do not see sufficient objections to 
supersede the first proposition, which is the foundation of all 
the rest. Two points are necessary to be attended to : — 

First. — That the instructions for the execution be inoie 
detailed and calculated to point out, for the infonna- 
tion of the Collectors, the mode by which the prescut 
difficulties, as far as we can judge of them, may he 
removed. 

^ Secondly. — That the settlement with the proprietors be 
progressively and partially formed ; so that know- 
ledge and experience may be gradually acquired, 
and the difficulties in one place be surmounted, 
before the plan is attempted in another. 

Resolution 2nd. — That the settlement be made for a period 
of ten years certain, with a notification that, if 
approved by the Court of Directors, it will become 
permanent, and no further alteration take place, at 
the expiration of the ten years. 

60. Objections to this are stated by the Collectors of Sanin 
and Baiiglepore : those of the former, have been enumerated and 
considered. 

61. The Collector of Tirhoot does not specifically object to 
the resolution, though he does virtually, by proposing another 
different in principle, viz., that it be declared a final settle- 
ment will be made at the end of the ten years, according to the 
assets of the country, at that time. The Collector of Baugle- 
pore assumes other grounds : — ^the imperfections and abuses 
which at present exist, in the system of the mofussil collection.'^ ; 
that the zemindars and farmers making it a rule to coll^ 
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\v liatever manner their predecessors collected, unless there are 
citipfilations to the contrary, every unjust and destructive custom 
will become in some degree sanctioned. 

62. To this 1 shall first reply, admitting what I believe to be 
iiuo, that we are not fully informed of all abuses which are prac- 
tised by zemindars, farmers, and their officers, in th^i detail of 
the collection, or fully prepared to correct in every instance 
such as we know or presume to exist, by specific regulations ; 
nvuch may however be done, and many rules may be established 
for remedying existing evils ; and if the country has supplied 
the resources for so long a period, subject, during it, to the* great 
abuses affirmed to exist, it ought to be in a much better condi- 
tion at the end of ten years, than it is at present ; supposing 
regulations established and enforced, which is certainly practi- 
cable ; besides, as many of tliese abuses have arisen from annual 
settlements, and the necessity which the renters have thereby 
been under, of resorting to unthrifty expedients for making 
good their engagements, the cause being removed, the effect 
may in some degree be expected to cease. As to Mr. Bathurst’s 
proposition, I agree with the Board of Be venue, in deeming it 
unnecessary and impolitic ; unnecessary, ])ecaiise it will be 
in the power of Government to adopt such a principle at the 
expiration of the ten years, if then judged more advisable than 
the confirmation of the existing settleftient ; and impolitic ; be- 
cause the previoUsS declaration might tend to discourage industry 
and improvement. 

63. As to the assurance proposed to l>e made to the pro- 
pnetors, that if the settlement be approved by the Court of 
Directors, it will become permanent, and no further alteration 
take place at the expiration of the ten years, I entertain some 
doubts of its propriety. 

64. The intention of making it, is to give fuller confidence 
to the proprietors of the soil than a ten years’ lease will afford. 

1 am not sure that it will have this effect in any material degree, 
to thovse who have subsisted upon annual expedients, a period 
uf ten years is a term nearly equal in estimate to perpetuity. 
The advantages of the last years of this period, must depend 
^3pon their exertions during the first, and if these are neglected 

the outset, few of these zemindars will be in pos*session of their 
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lands half the prescribed term. Their own security, 

the declaration, requires exertions in the beginning of the ^ 

65. Towards the Close of it, or after some years Ijm 
elapsed, whea they are become sensible of the advantages of 
permanent system and have acquired a confidence in the assou* 
aace of Government, and the stability of its measures (and 
experience alone will teach it) then they will be anxious for tluv 
confirmation of a system which they find adv^antageous. Tbofo 
may be particular instances to the contrary ; but, general] v, 
1 conceive that the natives w^ould receive such a declaration 
withcAit; much confidence in it, referring their belief to time aud 
experience. If it be admitted, tliat their confidence in public 
measures and deeiarations has been shaken by the fluctuation 
of system i, this reasoning wdll be just. 

66. But it may be asked, what positive objections occiir 
to the declaration ? In my opinion, the following : 

67. That w'e cannot answer for tlie confinnatiou of it; 
and if it be not confirmed, the con tide nee of t he natives will be 
{shaken. For if. the}" act upon tlie declaration, it must be under 
a conviction that it is well founded ; and if this conviction be 
afterwards done aw'ay, tliey will suspect all assurances. It is 
true that nothing certain is promised, but those who i*ely upon 
the certainty of the notftication, will, if they are disappointed, 
conclude that it was meant to deceive them. With otliers, who 
are not stimulated b}" it, the declaration is of no importance. 

68. But it may be further asked, what reason have I to 
suppose it wHll not be confirmed '? ]\iy answ^er to tins is, tliat 
whatever confidence we ourselves have in the propriety of the 
measures which we mean to adopt, wc cannot pronounce a\)So- 
liitely upon their success, without experience; and before wc 
recommend the p(?rpetiial confirmation of a general measure 
of so much importance, we ought to have t^^iat experience. 
I am not sure that the plan will be executed with such ability, 
as to justify a recommendation of its confirmation in per- 
petuity : — of this, w^o can only judge, when we have seen tiie 
progi*ess and conclusion of the settlement. 

Eesolution 3rd, — That the jiimma which ^^ach mnindar 
is to pay, be fixed by the Collector on fair and equit- 
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able principles, with the reserve of the approbation 
of the Board of Revenue, to whom the Collector is 
to report the grounds of the decision on the jnmnui, 
according to the best accounts which he can procure 
of the value of the lands, without a measurement of 
them. That if ho should deem it eligible, he may 
call upon the zemindars to deliver in proposals for 
renting their lands, but that this judgment is in the 
first instance, to determine the amount. 

69. With respect to tlic Huzzoory mehahs of Bauglepore^ 

the Acting (Jollector observes that, witfi such information as 
stands recorded in the (hitcheny, joined witli experience and 
local knowledge, the jiiinma may be fixed, with siiilicient 
exactness : and the Collector of Tirhoot, in stating the mode of 
fixing the jumma at present, gives a rule for his own conduct, 
viz, the jumma of each village is taken for four years, or 
sometimes more, and the j)r()spect of the ciirrimt year's produce 
considered, when the aiimil and the malik or proprietor, agree 
to the medium juinma. ^ 

70. This last se(3ms a very fair rule ; but how the inform- 
ation pointed out can be obtained, without some examination of 
the putw^arries’ accounts, and without the discrirni nation men- 
tioned by Mr, Bathurst, 1 am at a los^to conjecture. 

71. The objections to this rule will, iti a great measure, 
be obviated, if time be allow^ed to the Collectors for finishing 
the task prescribed in it ; and this must be don(‘.. 

72. The Board sliould, how'ever, detenuine what is meant 
by fair and equitable principles ; and I would accordingly pro- 
pose the following dehnition : 

73. That the average products of fhe land for common 
years, say of three or four, be assumed as the basis of the settle- 
ment ; and that from this a deduction be made, equal to the 
malikana and kiirtcha. The Collectors must of course take 
t^are, that the produce be duly ascertained. In any case of great 
uncertainty, they may be authorized to measure the lands ; 
but this should only be done on the gi'ounds of particular neces- 
Bity, and a report be made to the Board of Revenue, whenever 
it is undertaken. There is some diifference between this pro- 



392 appiindix. 

position, and that for the settlement of Bengal. The prevji'' 
system in Behar allows the mvestigation of the ivio::; ,]] 
accounts in that province, with, more facility than in 
where they cannot be procured, without much labour, exj :; ; 
and delay. 

Resolution ith , — That the gunges, bazaars, haiits, and other 
sayer collections, be not included in any settle 
with any zeinindar ; but that for the present tb(>v 
remain under the exclusive jurisdiction of an ohieer 
appointed by the Collector, who is to propose svich 
• regulations as he may think best calculated for re- 
gulating and collecting the duties. 

74. Amongst the objections urged to this proposition, 
I find one oaily stated against it, as an invasion of the zeuiindaty 
rights ; and tliis is very pointedly made by the Acting Collector 
of Bauglepqre, who observes that, on asking the sentiments of 
a zemindar upon the separation proposed, he replied with sullen 
emphasis, that Government if it pleased, might take from 
him his whole zemindary.” 

75. If the same objection existed in other parts of Behar, 
I conclude it would have been stated. The reason why, it is 
not, may possibly be this, that the system of manageinent 
adopted in Behar for so many years, having been calculated to 
destroy all ideas of right^in the proprietors of tlie soil, beyond 
their admitted claims to a tithe of their proprietary rights they 
consider all besides this, at the discretion of Government 
wdiereas in Bauglepore, the management has partaken more of 
the nature of that established in Bengal and the zemindars will 
urge their claims with a confidence proportioned to it. 

70. If this were not the case, I should conclude that*the 
principle recommended ought to be extended to the gunges and 
sayer held and collected by tlie proprietors and tenants of the 
altumgha and jaghire lands; for, as far as right is concerned, 
I see no reason why that of the zemindars should be*invaded, 
whilst men of another description are left unmolested ; nor 
if public utility only be consulted, why the inconveniences 
resulting from variable rates in one instance, and the number 
of managers, should not operate equally to prove the necessity 
of a reforin in another, and the propriety of undertaking it. 
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7T. Ir Bengal, I conceive most of the zemindars would 
rirf ifc in the manner pointed out by the Acting Collector of 
Buviglepore ; nor do I think the observation of the Board of 
Revenue a sniheient reply to it. That, (M)nsidering the actual 
practice of the Government they were subject to, long before 
the administration of their present rulers, the adoption of the 
Hcitlement would leave them no ground of complaint ; and 
that in general, they would agree to reJinqiiisli the saver collec- 
tions, to obtain a permanent assessment of their lands, is a 
doubtful opinion — they ought and must submit, but that the 

submission would be voluntary cannot be affirmed ; but a 

*' • 

Government sliould consider wliat is right in itself, and not 
merely be influenced by the opinions of its subjects. 

78. In the propositions for the settlement of Bengal, 

I extended the regulations regarding the gauges as far as I could, 
without a declared violation of proprietary riglit ; but the 
arguments against the measure in Bengal, are miieli stronger 
tiiaii in Behar, to which the present discussion applies ; and 
1 shall hereafter state them. 

79. The distribution of property in the Behar province, 
obviates an objection, which, from a different state of things, 
would occur to the measure in Bengal. 

80. Admitting therefore, for the present, that the zemindars 
do not in that province contend for tffe right of possession with 
respect to the gunges, the question goes to the propriety of the 
measure, and to the extent in which it shall be carried into exe- 
cution. 

81. To the separation of the gunges from the zemindary 
jm'isdiction, I find no objection urged ; and the propriety of 
it, with an exception of the Acting Collector of Bauglepore, is 
admitted by the other Collectors of' Behar ; but the Collector of 
Sarun objects to the separation of the haut, bazaar, and petty 
■"^ayer duties ; and the Collector of Tirhoot who adds the bazaars 
to the gunges, excludes a number of articles, commonly esti- 
coated in the sayer, in all eleven, because they are included 
hy the putwarries of each village in the same accounts with the 
oiehal, or land-tax, and considered by them as attached to it, 
^^nd their separation wonld bring on endless disputes, and 
uuiltiply inconveniences instead of diminishing them. 
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82. If tliose articles be examined, although they may 
denommated sayer, many of them will be found very differeiit 
from custom-house duties, in which sense the term is ofkvi 
understood ; indeed, I have always conceived the sayer to 
mean articles of revenue distinct from the land-tax. Thus, tue 
rent or reyenue levied from fisheries, for a right of grazing on 
cocoa or palm trees, or orchards, and some others, cannot 
considered in the native custom-house duties, but much inore 
so as lents. 

83. There is a distinction between hauts and bazaar:^- ; 
the former are markets held on certain days only, and resorted 
to by petty vendors and traders ; they are often established 
in open plains, where a flag is erected on the day and at tlic 
place of purchase and sale. 

81. .BazaaT\s are daily markets, though, on particular 
days, it is not unusual to have them in a haut, where a number 
of petty vendors besides the established shopkeepers, frequent 
them. 

*85. In gunges, the chief commodities sold are grain and 
necessaries of life, and generally wholesale. They often how- 
ever include bazaars and hauts, where the articles are sold in 
retail, and in greater variety ; and this in towns is commonly 
the case. % 

8G. Independent of the question of right, I am of. opinion 
that neither the collections on account of the sayer generally, 
nor the hauts, should remain under the charge of the Collectors : 
and that such a measure would multipl}’' labour and expense, 
wdthout producing any adequate convenience. With respeci 
to the bazaars, the same objections occur in a degree, unless they 
are of considerable importance ; but these, as well as the gunges 
may, for the purpose of regulation, be placed under their 
authority'. 

87. Before a final deterniination is made xipoii the general 
question, wliether the gunges, bazaars, sayer and hauts, should 
foe separated from the jurisdiction of the zemindars, I would 
propose some queries to the Collectors, as to rights. In the 
meantime the settlement may be made^ with the proprietors 
of the soil, agreeable to the terms of the second resolution, iu 
order to afiord the Collectors due means of obtaining more 
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paiticiilar information into the nature of tlie sayer generally 
or the gunges and bazaars only, may be excluded, and the hauts 
<;,Tid saver be included in the zemindary assessment, under a 
claim binding the proprietors to submit to such regulations and 
lioiitatiouvS regarding them, as may be hereafter determined 
upon. With the information required, before us, we can them 
determine, whether abuses in tlie sayer collections are such as 
cannot be remedied without a declared violation of proprietary 
right supposing it to exist ; aiui whether they are of such im- 
|.ortance to the welfare of the community as to justify an in- 
fringement of tliat right, at a period when we profess to confirm 
and strengthen tlie rights of the zemindars. 

Resolution — That tlie jumma of each zemindary 

being assessed, the amount tliercof shall bo ap- 
portioned a])on the different villages in, it, if pos- 
sible, previous to the conclusion of the sudder 
jumma, either by the zemindar, who is to be re- 
quired to make the distribution, or ('oilector ; or,, 
subsequent tliereto, under a clause binding each 
zemindar to deliver in an account of the asscvssnient 
on tlie villages ajiportioned to the sudder jumma, 
within three mouths from the signature of his 
cabooleat ; and tluit it be uotihed to the zemindars, 
that a ]>ovtion of their estati's will be sequestered, 
and sold, to make good anv deficiency of the revenue 
paid by them ; and if tlie (l(>vermiient slioitld think 
proper to alimiate tlie land sold at live amount of. 
the assessment, as delis'ered by them, they shall 
not receive any remission, ou accoLiiit of Inaccuracy 
of t h e i r s ta te n lent . 

88. No objection is made to tlie principle of this resolution ; 
luit the Collector of Sanm states various reasons why the 
uistribiition of the village assessment ought to be performed by 
the Collector ; and not by the zemindar. They may all be 
reduced to this ; that with a view to defraud the Government, 
or individuals, the proprietors or possessors of villages will rate 
them unequally. 

89. The differ ent cases which be states are possible ; but 
• ' tentional fraiid, when proved, may be punished legally by 
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fine and damages. He supposes a zemindar to have mortga;..\.| 
a certain number of his villages, and that to prevent the mort^ 
gagee obtaining possession, he will overvalue the produc:^ ; 
as the possession of the land will entail an annual loss upon r!t.> 
mortgagee, lie will renounce his claim rather than prosecute i.t. 
He revers,es’ the case, by supposing the .mortgagee in possessioii : 
but this can only be possible, wliere the mortgagee is a principal 
zemindar possessing many other villages. 

90. A general regulation may be formed to correct llris 
practice ; but I would leave it to the Collectors to distribute 
the £i«sessment, or demand from the zemindars the distrihutiori, 
as he ma}?^ think proper, adopting, in the latter case, such cor- 
rection, as from information he may be enabled to make. 

91. The term of three months I. consider too short for pre- 
paring this record, in whatever manner it be done, and would 
extend it at least to the first year of the lease. 

Eesolution — That if there are villages, of which 

there are no proprietors the settlement of them ])C 
t made with a farmer, for the term of ten years. 

92. Upon this resolution, the following queries Jiave been 
made : — 

93. The Collector of Behar requires information, whether 

the fanner’s son or heir is to succeed to the lease. — 2. T!io 
Collector of Sliahabad states the following questions : 

First. Whether villages, of which there are no proprietor:-’^, 
shall all be let out to one farmer or in difi'erent lots, to dillerent 
teekadars. Secondly, whether the farmers or teekadars of such 
villages are to receive a similar assurance to that given to zeiairc 
dars, of a mukurrery at the end of ten years or not. 

94. The decision of the first query should be left open, 
I think to the discretion of the Government. Where the heirs 
are capable, I see no objection to confirming them in possession, 
during the remainder of the lease, if they are willing to under- 
take it : where they are minors, or females, or where the suc- 
cession to the property of the deceased farmer is disputed by 
many, the remainder of the lease may be better disposed of. 
In a contingency of this nature, the convention ought to be re- 
ciprocal between the parties concerned in it. To the queries 
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proposed by the Collector of Shahabad, I think the following 
should be given : — 

95. The villages be not all made ovc]' to one farmer, but 
iii.<posed of in lease to several, accordiig to their value and 
situation, and the character and responsibility of the farmer. 

96. To the second, that a promise of mokurrory at the 

of the lease be not made, for the reasons which I have 

iissigned under the former resolution, as well as on the sugges- 
tion of the Board of Tievenue. 

Resolution Ith. That the sadder Idstbiiiidy be so re- 

gulated, as to afford the zemindai’s all possible cnn- 
venicrice in the discharge of their rents with a due 
regard to the security ofXiovernment ; and that the 
Collectors report Mdiether any and M^liat inconveni- 
ence would ensue, from extending the pc 7 ;iod of the 
sudder kistbundy to two months instead of one. 

97. 1 shall quote the observation of the Board of ‘Revenue, 
on the remark made by the Collector of Bchar on this resolution : 
that it appears to apply only to the first part of tlie resolution, 
the regulation of tlie sudder kistbundy, according to the con- 
venience of the renters. 

98- I am decidedly of opinion, that the kistbundy ought 
to be monthly ; and that tlie reasons stated against the exten- 
sion of it, are solid ; the alteration would be attended with 
risk, which prudence ought to avoid. 

Resolution Sth. — That, as the number of persona paying 
revenue immediately to Government, may, in con- 
sequence of forming a settlement with the ;;emin- 
dars, be greatly increased, the Collectors report 
if it will be necessary and advisable to appoint Tahsil- 
dars to receive the. revenue, from a certain number 
of the land-holders ; and whether any and what 
additional expense will be required on this account, 

99. My remarks upon this have been already detailed. 
With respect to the expense, I see no reason to apprehend that 

establishment of Tahsildars, will diminish the resources 
her in Shahabad or Behar., In the districts of Tirlioot and 
Sarun, where the increase of charges are stated enormously 
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high, we shall be better enabled to judge, when some 
is made in the settlement, as this will be progressive; iIm 
■ expense will of course keep with it. 

Resolution 10^A>-That unless any objections, 

from the insufficiency of the number of sicca Rup»e( s 
, in circulation, should occur, all engagements betwo^.n 
Government and the zemindars, taloukdars, and 
farmers, be made in sicca Rupees, and that no other 
species of rupees be received in payment of tlie 
revenues ; and, if any such objections should occar 
^ that the Collectors be required to detail them, and 
to state their opinion with as much accuracy as tliey 
may be able, as to the additional number of sicca 
Rupees which R would be necessary to introduce 
into the circulation of their respective district?, 
•to enable the zemindars, talookdars, and farmers, 
to pay their revenues in that specie. 

IIK). The stated insufficiency of tlie sicca Rupees in circu- 
lation, is an insuperable obstacle to the immediate declaratioi) 
of tfiis specie alone, being the legal tender of payment. 

101. The information given in the last part of this pro' 
position, is not so ample as I could wish : indeed, it may y 
presumed of difficult attainment. The following is ail that 1 
can collect upon it. 

102. In Tirhoot, the Sanaut Rupees with respect to sicca 
are stated in the proportion of two to one. 

103. In Purneah, the sicca Rupees are said, to make no 
part of the actual circulation, and never amount to a consider- 
able quantity; that to carry the resolution into effect, the 
currency must be changed, and a number of sicca Rupees, equal 
to the whole circulation, bo introduced. This is estimated at. 
twenty lacs of rupees. In Circar Sarun the quantity of siccaB 
required for the circulation, is stated at one year’s produce. 

104. The objections to the resolution, and the grounds ou 
which they stand, are as follows 

That the ryots pay what they receive for the produce of 
their goods, which are not siccas ; the zemindar, what they 
collect from them by impelling the zemindars to pay siccaH. 
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I'ae compulsion extends through the under 'renters to the ryots, 
rjpmi whom the weight of . the shroffage ultimately falls. 

105. The j’osolution would afford an opportunity for the 
‘greatest irnpoBitions upon the ryots. 

106. But although there are objections to conrpelling the 
?,e;nindars and renters to make good their iniynienlTs in sicca 
Rapees, I agree with tlie Board of Bevenue, in the propriety 
of the resolution,— 

That all engagements between Government and zemindars 
and talookdars should be in sicca Rupees ; and that further, 
a clause should be inserted, obliging them to pay the same Sl)ecies 
of rupees to the Collectors, as they receive iVom their under- 
tenants. 

107. This clause has a reference to the future regulation 

of the coinage, when, in consequence of the proposed coinage, 
sicca Rupees became more in quantity. The zeiiiindars and 
talookdars, without the clause, may protract the progress of the 
coinage, by an intermediate exchange of the sorts vrhieh they 
received for the sic(?a species. * 

108. I agree with the Board of Revenue in the jiropriety 
of estabiisliing printed forms of Pottahs, as suggested by the 
i^oUector of Behar ; but they cannot, I think, be prepared in 
time, for the new settlement. I wish also to know, if the pro- 
position is meant to extend to the Pottahs given by the zemin- 
dars to their under-tenants. 

109. The Collector of Shahabad states also an important 
query— whether, after the conclusion of the settlement, the 
zemindars, are to be allowed to borrow money, on the credit 
of their estates; or to dispose by sale or oilier wise, of such 
estates or any parts thereof, registering such sales or transfers 
in the Collector's Cutcherry, for the purpose of ascertaining 
from whom the revenue of Government is demandable. 

110. The Collector of Behar, in an address to the Board 
o! Revenue, of the 13th July 1788, which was submitted to the 
<lecision of this Board, proposed an alteration of the 53rd and 
l>6th Articles of the Revenue Regulations, the former of which 
prohibits the conferring of any grants of lands, or authori^ng 
tny alienations, sale, mortgage or other transfer of landed pro- 
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perty, without the express sanction of the Board of Revenue • 
and the latter prohibits the sale of lands belonging to any 
dar or other proprietor, without the previous and express . . 3 ,^^. 
tiou of the Board of Eeveniie, which could not be given, 
that of the Supreme Board. 

111. * I have always proceeded with caution, in lecomuj^ncl. 
ing alteration of the piiblie regulations. ' The restriction eoie 
veyed in the 23rd Article existed long before the date of the 
regulations referred to, and was suggested originally, I believe, 
with a view to prevent collusive transfers, and particularlj to 
guar^ against the influence of the public offleers over the zeinin- 
dars. 

112 . As it now stands with respect to Behar, considering^ 
the great distance of that province from the seat of Governinent, 
it must operate virtually to the prohibition of all transfers, to 
the depreciation of real property, and the evident inconveniciioe 
and distress of the proprietors in many cases. 

113. I would therefore propose the revocation of tl|c. 53r<] 
Eegiilation with respect to Behar, and that the question of the 
Collector of Shahabad should be answered in the affirmative. 
A new regulation must of course be substituted in lieu of that 
annulled, with the necessary cautions and provisions. It is 
not absolutely necessary that it should form a part of the pre- 
sent instructions. The notification of the permission will be at 
present sufficient for the renters. 

114. With respect to the 56th Regulation, it cannot he 
rescinded, without a deviation, from the orders of the Court ol 
Directors ; nor would I, independent of this, recommend it. 
The power of distraining may be delegated to the Collectors ; 
this will be sufficient for them, and the sale be postponed, for 
the orders of the Supreme Board as at present. 

^ 115. In all eases where the zemindars have resigned the 
management of their lands, relating to possession of the malikana 
or tithe, it should, I think, be established as a general rule, that 
the whole be re-annexed, and that they be required to enter 
into engagements for the whole zemindary, including 
Jrana. The terms of the lease will, in this case, be regulated 
fey the definition of the terms of the third resolution ; if ^ 



jeclH'^^ the settlement should be made with others, and the 
receive his malikana in money. 

] { G. All grants of malikana confirmed by the Supreme 
aiitliority, are of course to be excepted from this rule, and should 
reported ; and we must establish provisions for cases in which 
malikana, after authorized separation, may }\ave been 
luortgagcd or sold. 







Mk, SHORE DELIVERS THE }?OLLOWIN*G 
MINUTE. 

ISth September 1789. 

I have perused, with dxdiberate attention, tlie Minute of 
the Governor-General, in opposition to two points, in the pro- 
position which I submitted to the Board, The question at 
present between us is, whether a notification shall be inside to 
the proprietors of the soil in Bihar, that the settlement, if sij)- 
proved by the Court of Directors, will become permanent, and 
no further alteration to take place at the end of tin? ten years. 
My opinion is, that it ought not to be made because tlie dec'larsi- 
tioii will produce little, if any, advantages, whilst it may be 
attended with great inconvenience. The Governor-Genera) 
on the contrary, contends, that great benefit will result from the 
declaration ; that it will be attended with no incouvenieuce : 
and that the suppression of it will be in the highest degroe 
detrimental. 

After thanking the Governor-General for his approbation 
of my public conduct, which I value as highly as any that can 
be bestowed upon it, I shall now support my former opimori, in 
which I am strongly confirmed, with the same freedom with 
which I invite discussion. 

A declaration of tlie nature of that in question, is by no 
means adapted to the habits or modes of thinking of the people 
to whom it is addressed ; and it is from their understanding 
and not from our own conceptions, that our conclusions, as to 
its effects, must be drawn. With men who have seen systeins 
vary with every change of administration, and new plans suc« 
cessivoly introduced under the same Government, I can never 
expect that a declaration, conditional on its terms, will have 
■lihat efiect which the Governor-General supposes, in opposition 
to the whole experience of their lives ; and this too, at a moiiicBt 
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r.oY vatioB, when we are inttodncing a system of management 
' vot from any that has evoA* yet subsisted in Bihar, since 
i rame under the dominion of the English. 

The declaration implies an attempt to reconcile the idea of 
dubious perpetuity, with an absolute engagement for a limited 
t iiiie ; the zemindars and talookdars will hvok to the latter only, 
ielying upon it, from year to year, until experience shall have 
sluiwn that reliance to be well founded. 

I do not admit, that by withholding tlie declaration, the 
{(lea of permanency, as far as the proprietary riglits of the zemin- 
dars are concerned, is withdrawn, or that the acknowledgment 
(d' those rights by such a nieasure, ceases to avail to them ; 
the contrast between' annual imposition, and a certainty of ten 
vears, suggests a very different conclusion ; great as the dif- 
ference is in fact, between a permaneiH^y vd ten, years, and a 
perpetuity yet under the present cii:cumstarK*es of ^the countr)% 
tlie difference between tlie former and an annual assessment, 
will, to the conceptions of tiie people in gcmyial, if they reason 
iit all, appear ecjually great and benelicial. 

I have said, that in tlie estimate of tlie p(M)] 3 le, a period of 
ten years will l)e nearly eipial to perpetuity ; and although the 
Governor-General differs with me in opiuiou, f still think tlie 
|>osition well founded, supposing the possibility of some excep- 
tions ; yet the eontidence of the natives in the stability of this 
icssessment, will not be immediate, but. arise from time and 
experience ; and tliose who do rely upon it, must, for tlieir own 
security, exert themselves. 1 am not inclined to expect any 
sudden revolution in the habits and opinions of the natives of 
this country but rely upon time and the stability of our arrange- 
ments, to produce tins change- -that tlie}^ are more infh.ien(*ed by 
temporary advantages than by a prospect of certain and remote 
benefit, and that their conduct is regulated by this principle, the 
roiicurrent experience of all will allow. We wisli to infuse more 
prudent and economical principles, and we adopt the conduct 
calculated to produce this effect : but time and self-iuterest will 
he reqtiired to confirm them. When the zemindar of Nuddea 
undertook to be answerable for the revenues of that district, in 
April 1786 / it was under conditions that left him without a 

possible chance of any advantage, under reniunciation of a certain 
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subsistence, and subject to a responsibility which was dischai. . 
by a sale of pai*t of Jiis zemindary. 

Wlietlier, the proportion of jungle is more or less thaii ^ 
third of the Company's territorial possessions in Hiridusla ,, 
I know not ; but with respect to the past I am, from my o^ r. 
observation, as far as it has extended, authorized to affirm, tK- 1 
since the year 1770, cultivation is progressively increased, und r 
all the disadvantages of variable assessments and personal 
charges ; and with respect to the future, I have no hesitation in 
declaring, tliat those zemindars who, under confirmed engage' 
ments,’* would bring their waste lands into cultivation, will not 
be deterred by a ten years’ assessment, from attempting it. If 
at this moment, the Government chose to cojifer grants of waste 
land in talookdary tenure, under conditions that no revenue 
should be paid for them during five years, and that at the end 
of ten, the assessment should be fixed according to the general, 
rates of land in the districts, where the tenures are situated, 
they would find no difficulty in procuring persons to engage, 
even upon less favourable terms. If I mistake not, the grants 
in llamghur were precisely upon these principles, which are 
conformable to the usage of the country. Because the utmost 
scope of encouragement is not held out by a ten years’ settle- 
ment, it will not follow that none isafi^orded, or that tlie country, 
at the end of ten years, will become desolate. I desire to be 
understood in thivS place, tliat 1 do not mean to tax industry, 
in pro])ortion to its improvement. 

The Governor-General seems to consider the declaration 
under discussion as equivaient in efiect, to a/i assessment ir^ 
perpetuity, and his arguments are deduced from this principle, 
and from the necessity of establishing it. He considers a ten 
years' settlement as a bar to all solid improvement : my opiniory 
and arguments oppose this interpretation of the declaration, 
and go to show, that improvement, if at all likely to happen, 
may be expected under a ten years' settlement. I do not con- 
sider the perpetuity of the assessment a^s propeily forming any 
part of the present discussion, although it is required that ouj 
arrangements be made with a view to this principle. Such 
I understand to be the orders of the Court of Directors, whose 
reasoning upon this subject is not very different from my own : 
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f. r they are of opinion, that the idea of a definite term would 
more plearing to the natives than a dubious perpetuity ; and 
s;pon this ground, and because they do at the same time, upon 
full consideration of the subject, see other reasons for pre- 
ferring a given term of years at present, they therefore direct 
( hat we form the assessment for a period of ten years certain. 

But 1 have, on a former o(!casion, expressed my doubts 
whether the Company or Government in England should bind 
themselves to fix tlie assessment of this countiy, in perpetuity. 
These doubts were suggested by mature consideration of the 
various existing abuses, which 1 have so fully detailed, and 
very serious reflection upon the consequences of them, and the 
difliculty of establishing regulations, which shall, in their pro- 
gressive operation, correct them. They have a reference to the 
(‘ircumatances of the country at this time, independent of the 
(question upon general principles ; and I shall deem* it my duty, 
before I leave this country, to point out more particularly the 
foundation of those doubts, and to declare whether I retain or 
1 enounce them. I shall only observe in this place, that al- 
tliough the land is a security to Government for its revenues, 
aiid although exactions and oppressions may lead to the 
transfer of it, from bad managers to economical substitutes, 
yet improvement may be long and effectually obstructed by 
the abuses practised, without leading to these consequences ; 
if this were not the case, the amount of sales of land would be 
much greater than they are at present. 

The Governor-General asks, what are tliose measures of 
which I require experience, before I can pronounce absolutely 
of their success ? To reply to this question as fully as might 
be necessary would require a detail beyond what my present 
time allows. I shall only therefore answer, that before I commit 
myself to recommend the confirmation of a settlement in per- 
petuity, I require the experience, that it has been form«d with 
a due attention to the prescribed instruction ; considering 
that two of the five Collectors in Bihar, taking the result of their 
objections, have declared the proposed settlement impracticable ; 
and a third officer, the Acting Collector of Bauglepore, has 
isserted, that a ten years^ settlement vvill confirm all 
existing abusevS, and that as these are the agents by whom 
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the settlement to be formed, the expectation cannot , 
deemed imreasonable. ' 

But if this were the place for discussing the perpetuity ^ 
the assessment, I should suggest another question. Whetiv 
we ought not to have some experience, that the regulati<.y;: 
which we mean to establish, are found in practice suftioi^v L 
to correct the various abuses existing, in the detail of tlie eoll.^ 
tions ? If these regulations arc generally necessary, as I sup- 
pose them to be, it is very evident that they must be enfoiccvi 
before we can expect improv^ement from the labours of the ryots, 
for whose ease and security they are pi'incipally calculated 
I am willing to admit, that far greater abuses prevail in tin* 
detail of the collections in Bengal, than in Bihar ; and that 
in the latter province, the rules for detecting and correctiii.f': 
them, are more easily ascertained ; as far therefore, as tho 
argument drawn from abuses applies, it is stronger, in one case 
than in another. In fixing the assessment upon tho ;iemiiKkr^! 
for a term of yf3ai‘s, we remove one temptation to oppression ; 
but ^he prosperity of the country must no less depend upon the 
energy with which our regulations are enforced ; and in forming 
a judgment from past (ixperience, we may be allowed to entertain 
very justifiable apprehension, that, from a want of knowing 
sufficiently existing abuses, we may be under the necessity of 
correcting them in future by new rules, which may either affect 
the revenues of Government, or the stipulations of the zemindars 
It is upon such considerations that my doubts arise. They have 
no reference to future inquisitions into the value of zemindarv 
estates which, as far as the amount of the assessment is con' 
cerned, I deem in general, sufficiently ascertained. 

The conff rniation of a perpetual assessment, is a very serious 
consideration. I am not spre that in authorising the settle* 
ment made by Mr. Law, we have not given sanction to an act 
of injustice, in perpetuating the exclusion of the proprietors 
of the soils, for their refusal to agree to the terms of the proposed 
settlement ; but upon this, as well as the whole of this plan; 
I mean carefully to revise the opinions which I have recorded, 
and state w^hat further occurs to me upon the 

Under the various circumstances which I have detailed, 
I cannot but adhere to my bpinioti regarding the declaration ; 
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nnil if if' should with any produce efl'ect that, the non-confirma- 
fjiin of it, will be attended Avitb this consequence, that it will 
sliake the confidence of the natives, at the very time when it 
!w?y;ij[is to operate. 1 cannot agree witli the (lovernor-General, 
that these provinces, if let upon a lease of ten years only, will 
},e found in a depopulated state ; or, that more di faculties will 
(lien be experienced, than even this Oovernmeni have had to 
eficoonter ; nor, that this inference can be established upon 
;vfiy other principle, than by proving that a permanency of ten 
years, to those who have subsisted upon annual expedients is 
destructive. , 

\\'ith respect to the early periods of tlie decennial assessment 
a.'> far as the four or live years, I think every advantage will be 
gained, wbicli would be derived from a declared rnokurrery ; 
and at that period, if a perpetuity is to be established, it may 
be declared. T do not believe tlie zemindars would offer more 
at this time, under one declaration than another ; and if so, no 
advantage would arise to the Governmeut in this respect. I do 
not see the utility of the conditional declaration in any sense, 
and if it be resolved upon, I think it should succeed, not precede, 
the formation of the settlement, and under (’ertain limitations 
that the zemindars fulfil their engagements, and comx)ly vvith 
the regulations prescribed. If it be capable of producing any 
advantage, it will equally follow from this mode, as from a pre- 
vious declaration ; and if the Court of Directors should finally 
determine to confirm tlie settlement in perpetuity, the fourth 
or fifth year will be fully time enough, and they will then have 
before them those documents and illustrations whicli they 
require, with the advantage of knowing the progress of the 
assessments for two or three years. 

If the declaration he made at all, either now or subsequent 
to the formation of the settlement, the Court of Directors, if 
they should not approve it, are bound to declare their disappro- 
bation of it. 
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A SHORT CaTALOGUK OF SUBORDINATE INTERESTS 
IN Land. 

Explanatory Note. 

The catalogue embodied in the following pages is not 
exhaustive. It is well-known to all students of the land systems 
of Bengal that the incidents and minutiaB of tenures, even of those 
which bear the same vernacular name, vary so greatly in dilfcront; 
local areas that an attempt to account for them all would involve 
an amount of labour which \vould not be compensated by tlid 
results obtained from such a process. Even Mr. Field who, 
while he lived, was no mean authority on tliis subject was so 
mucli daunted with the difficulty of the task that ho thus wrot?^ 
in despair. I have never met with a complete fist of these 
tenures or a description of their incidents, and even in the distiict 
ill which any particular tenure is most usual, I have in vain 
endeavoured to get an accurate description of its origin ami 
peculiarities. During a considerable judicial experience, I have 
never had a case before me in which it was attempted to prove 
the custom of any particular tenure. ” 1 iiave, howuijver, endeav - 

oured to make the catalogue sufficiently comprehensive for 
all practical purposes, and have been careful not to sacrifice any 
material particular in order to confine tlie list within the limits 
proper to an elementary treatise. 
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, ,, Locality in 

^ ^ ^vhieh*it Description and incidents, 

tenancy. prevails. 


1 I taluk. Uppera .. Ahurli taluk is a tenure for the reclaina- 

j tion of land. It is liable to a.s.sessment 

at progressive rates. • 

:> Akidkari or Miduapore As the name Abadkari signifies, the 
Mawlali. temii*e was at its inception, a lease for 

the reclamation of waste land. The 
original lessees, ealUjd Abadkam who 
i were men gf substance, reclaimed the 

I land by their own labour or with the 

I help of other laiyatH whom they*indueed 

j to .settle with them ; establiKshed a 

village to which they usually gave their 
name ; and being heads of the settle- 
ments, were called mandtds or head 
men. The zemindar and the maruial 
from time to time re>adjust the terms 
of their bargain but the former does • 
not interfere between tne mandah an<l 
his under-tenants. In the settlement 
proceedings of 1839, these ma/ridala 
were declared to have only the right of 
sthani or kkudkast raiyats and not to 
be entitled to the status or profits of 
middlemen, but they gradually acquired 
rights superior to those of or<iinaTy 
khiidhist raiyats ; and as tliey were 
left to make their own terms with their 
raiyats, they made considerable yrrofits 
apart from those which they obtained 
from the land under their own culti- 
vation. 7'he momloli right w^as hcrifc 
able from the beginning and in course of 
time it becajiie tiansferahle by custom. 
Whenever at any settlement, they 
came into immediate; contact with Gov- 
ernment, 15 per cent, was deducted 
in their favour from the gross jama and 
after some demur they accepted this 
as a sufficient recognition of their 
statins. 

Ill 1900-7 the status of the mandah in 
Pargana l^yanporf? aiid the allowance 
to be given to them were decided during 
the resettlement of the Pargana. Those 
nmnduh who wTj*e found to he middle- 
men w'ere given an allowance of 20 per 
cent, to be distributed between them 
and the subordinate tenure -holders (if 
any) but the allowance was raised to 
30 or 35 per cent, in case.-!! in which the 
tenure -holder had been treated more or 
loss as a raiyat of the last settlement. 
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No, 


Name ot‘ ilio 
tenat^ey. 


locality in 
wiiich it 
preTaila, 


I 


Deacnption and incidents. 


‘i Adhiari or Kangpur and The Adhinr is a tenant whoso .status vOi - 
Burgadari. . Western responds to that of a raij^at or umtM . 

’ Dears of raiyat as defined in the Bengal Tenah',\ 

.Talpaiguri, Act. He is a sort of metayer tena^i 
who cultivates land under johdors or 
chukmadras or their derivatives and 
pays rent in kind. The produce is 
equally divided between the Adfnu. 


i and his landlord, unless the latter sup. 

plies cattle, plough and seed, in 
which case he Ijecomes entitled to more 
than a moiety of the crops. Tl-c 
Adhiar has no transferable interest 
I in his holding (1) and in the 

i i Duars, he is more or less a tenant at 

I 1 will (2). ‘‘ 8onm of these have 

! i acquired the status of settled raiyats, 

j some are non -O(?oupancy raiyats— wliilc 

others are under-raiyats. Slany Adht 
ars possess lands which they hold in 
: their own right and naturally they 
devote mon; attention to these than to 
their adhi lands. Landlords find it 
more profitable to cultivate their 
: khamar lands with hired labour or t# 
! let them out to tenants and the numhei' 

! of holdings is deertasiug.” (11) 

i \ 

4 Agal taluk, T i p p e r a ; The agot taluk signifies what has oom« 
(Chakla from a taluk. The is a person 
Roshana. ! who has obtained in some way a portion 
bad). ; of an undivided taluk. He undertakes 
j to pay a portion of the rent and is not 
the original tahikdar’s sub-tenant but 
his CO -sharer. Tbo holder of an 
agot taluk bears the same relation to the 

I original talukdar as the purchaser of a 
^ portion of the land of a settled raiyat 

docs to that raiyat. It will thus he 
seen that the taluk is a recognised 
local tenure buMt does not come within 
the purview of the Bengal Tenancy 
» Act— “ In actual practice^” 

Mr. Cummiug, Settlement Officer of the 
Roshaiiabad estate, a,n agat is ob 
tained by paying as a price a lump 8UW 

which works out to from 10 to 14 years 
purchase of the net profits and by agree- 
ing to pay contributions to the taluk* 


(1) Final Kepart of four estates iu the Rangpur di8trk?t by ►'^v ’d 

litahar Heseih. 


(2) Jalpaiguii Settlement Report,- 119, 

(3) Provineial Gazottcer-~i-Rangpur^d^ 


LANDED INTERESTS. 


411 


^ ; Name of the 1 

: tenancy. 1 


Locality in 
which it 
prevails 


4 Agat taluk | 
—contd. i 




Description and incidonts. 


dar until the Ag<M(ir may have himself 
separately registered. ’ ’ Mr. Oumming 
says further “ Mr. Mitra’ my |)rede* 
cessor examined the natiip? of the agai 
taluks closely from a legal point of view 
and he came to the conchision, in which 
I share, that the agdl talukdai' is not 
.subordinate as a rent-paying tenant to 
the talnkdar, but is merely an offshoot 
of the talukdar and co-equal with him 
in responsibility to the proprietor to- 
the extent of his share of the rents. 

The record of taluks and agrtin have 
lieen prepared on this pTiuciple ; and 
thereby the talukdar is liable for the 
assets of all the offshoots, Ojvportunity 
was giv(‘n both by the Special .Judge 
and myself, during the fcsettle merit of * 
rents, for this view to be challenged by 
the partie.s ; but it h.as not been done.” 

The term (xgat taluk dai- was used 
formerly for a small talukdar who placed 
himself under the wing of a big tab^kdar 
to escape from thfi interference of the 
zemindaris agents, but this was really 
not an agnia but a gnkt taluk. 


5 j Aghar-Batai 


Behar 


See Nos. 12 and IKk 


b Aimi .. I Midnapore 'The are tenures granted for the 

i I ■ purpose of clearing jungle or for- other 

I ! improvement, free of rent or subject to 

; small rents for the first few yeai's and 
1 a.sse.ssable .subsequently at lixed or 

; jirogressivc nmts. 




! ” The Amm of Midnapore arc creations 
subsequent to tlie Permajumt Settle - 
1 merit. The estate of Balaramjmr, in 
I W'hich they exist, was jiurchased by 
Government in 1838 at a sale for arrears 
j of revenue, hi 1875 the estate came 
j under resettlement. The aimadafs 
1 who would not agree to the terms offered 
1 them by the Settlement Offic(;r were 
I then set aside and the settlement was 
I made with the tenants immediately 
j below them. Litigation ensued, and 
the aimadars were declared by the 
Civil Court to be raiyatB having a right 
of occupancy. The settlement was then 
concluded with the aitmdars, leaving- 
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No 


Name of the 
tenancy. 


Locality in ! 
whicli it ’ 
prevails. 


contd. 


Beseiiption and incidents. 

t, 


raiyats. ”( 1 ) The rigb t s a warck( ! ; > ^ 
the Civil Coni t were less than f iji 4 
claimed and the settlement wa,^ i 
from acceptable to those most afiV j ^ -j 
by it. >Suba€*.quently, however, iji 
1904 during the resettlement of tho 
estate, the cjiiestion of the statu.^ ol 


aimadarM was referred to the Boavd 
of Ecveniie and it was deeidctl tii.U; 
they are tenure -holders Muthin i!ie 
meaning of the Een{fal 'rcnafu v 
Act. 


^ I Aliimyhu 


i'he word altmnyka. says Galloway, is n 
compound of at a crimson colour, and 
timgha, a seal, and signifies the roval 
seal. (2) .He eontiniies : “ The moannu/ 
which the Hrifish Government attacin s 
to an aUumyha grant is, that it is a royal 
grant, but only in yerpetuiiy to the 
grantee and his heirs, but that it i.s a 
tfansferable and }>erpetiial lakhimji or 
1 ent-fiw tenure. It is certain, howeviM-, 
that it by no means necessarily implies 
[originally] either permamance or cxmp 
Uwi from revenue, or right of transfer. {2) 
An altumgh.a would now' be an testate 
under section 3, clause 1, of the 
Bengal Tenancy Act. 


^ ; Arazi or Behar 
i Malikmia, 

^ I Assamiivar, Behar 
rniyntiy 
tin hathia- 
paiti (hhxii* 


.SVe No. 131. 


The incidents of this tenure are thus 
dc.scribed by Mr. C. H. Maepherson- 
“ These terms are n,sed to describe a 
condition of things whereby a raiyat 
(in a village leased to an Indigo factory) 
enters int’o an agreement to grow iuclgo 
on a portion of his holding, he being 
; paid for the same at the rate of Bs. hi 
to Rs. 14 per higha of hixths laijgi, 
i.e., a measuring rod about 9 feet 9 
inchtus long and proportionately more 
when the higha is bigger. Hie raiyat 
prepares the land. It is sown, and the 
i crop is cut and carried by the fact^'O- 
i The money payable to the raiyat usually 
goes as a set-oli against rent payable l>y 
i him to the factory. ’’(0) 


(1) Bengal Aclmmistration Report, 1901-02. 

(2) Galloway*® India, p, 73. 

(3) Maiaffarput Settlement Report, para. 830 
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No. 


10 


Name of the 
tenancy. 


Locality in 
which it 
prevails. 



Description and incidouta. 


Atjmas aie tenures granted rent-free or 
subject to a small quit -rent, to learned 
or pious Mussalmans or for, religious or 
charitat)lo uses ( onnecterl with the Ma- 
homedan faith. 

Calloway thought ayma was the plural 
of imaitin, and that, ‘ ‘ if so, it was pro- 
bably nothing more originally than the 
grant of a small living to main tain a 
priest, or immuiK at the neighbouring ' 
moaqiie, to preside over tho people at 
prayers : the pt^rson who guides the 
people at their public devotion being 
the ihiaum, or hiador for the occasion. 
Or it may have taken its name from the 
f Ion or, the sovereign, in his capacity of 
imaum. ’ "{ 1 ) 

The Bengal Financier, Crant, observes: 

Ayma is the popular general term for 
all charitable or religious donations 
matl<‘ by the soveriugn to Mahomodans 
in Hindustan,-- and, technically, in 
forms of mnniid, as well as of the 
exchequer, always more particiMarly 
distinguished Irv the words aUumyha 
or m uddud //.ua.*}/*. ”(2) 

Ayma is supposed, says (j alio way, to be 
i a regular form of grant, conveying from 
> the Crown a free and pm’petuai transfer- 
able title. (3) 

A revernu^-free grant is now aji estate.’* 


i I : Banddba^ti 
taluk. 


jTippera 


j Is .suttilar to a Miadi taluk (,svr No. 83). 


12 ^ Batai 




Behar i Also known a.s Aghor batai. Under this 

j system, tho grain is harvarsted by the 
j cultivator and carried by him to the 
I thre.shi fig-floor, whiTc tin* wages of the 
I labourers engaged in reaping are paid 
j in kind, ami tho residue of the grain, is 
i divided between the landlord and the 
raiyat half and lialf or in the proportion 
of 9 to 7. Various deductions are, 
however, made from those shares, on 
account of payments duo to village 
officials, etc., before the produce is 
distributed. Tt is a form of ralyati 
holding. 


(1) < JiiJloway^a India, p. 73. 

( 2 ) 

(3) /&?>/, p, 74. 
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„„ iNamewfUie 

! tenancy. which it 
prevaiJs. 


Desoriptioii and ineidents. 


13 ; Bkutoitar , 


14 I BkoyoUar,, 


j Not restrict- i A grant for the mamtenance of 
! edtoany j or Brahmin hards. If the grant • 
local area. : revenucdree, the inttn'csi would amoi.;-i 

' to an estate, hut if held rent-free Hnd< t 
I a proprietor, it would he (dasseil ay; > 
\ tenure. 

Oo. ! I^Vom (enjoynuint) and ootUir {ili 

j for). It is a revenue-free or reut-IVe(' 
I Hindu grant made to any person, iuo 
I peotive of his caste or calling. 

Bohar .. j A Birf is a rent-free grant made, t<» u 
j Hindu for religious purposes. It is « 

1 permanent and' nece;s.sari}y transforahje 
> t<'nnre. 


; Bishiioiiar 
\ and Bnih^ 
moitar. 


Not res- 
tricted to 
any local 
area. 


18 i Chakath — : Haya 
k^hlkam^ I 

^ Nakdu i 


- I B'-shtwltUi' it'; a grant of land for tia 
► j worship of liisknoo Ami Bnihmottar is 
I a grant of land to a Brahmin, If liel.i 
j revenue-free, eibhei' interest w'onlii 
I amount to an estate, hut if the grant is 
i re nt-free, it would he no higher tiuni a 
I tenure. . 

i Brahmottar lands ar<’, lands granted 
I rent-free to .Brahma.n.s for tlieir support 
j a.s a reward for their sanctity or learii 
i ing or to enable them to devote thrmi- 
j selves to religious duties, 

I NakM lands are of throe kinds in (lya, 
(mlinary nnkdu shikam and ('/ntkalk 
'j’he ordinary )uikdi tenure presents no 
peciiliaritie.s. A ^shikam holding is one 
lield on a cash rent fixed for ever, 'i’lie 
term Hhihim is dcrivcid from sikka 
• rupees, the cash rents being payable 
I in sikka mpceS'—l one sikka rupee-- 
Re I- 1 of pre,4ent currency). The landn 
i comprised in ahikmi “holdings aiv 
invariably the best in the. village, usually 
yielding tym crops. Chakath lands aiv 
those temporarily settled at cash-rents*- 
Dr. Grierson says the term is spcGially 
' ■ applied to waste, but cultivable land 
! settled for a limited term of years witii 
I a view to reclamation. Be "a&ls that 
the name is freciuently applied to ordi 
naocynaArd^ holdings. But settlements of 
this nature are made not only of was*e 
lands, but also* of lands which, owing 
to difficulty of irrigation or natural 
unfertility are unpopular and will h- 
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No. 


Name of the 
tenancy. 


Locality in 
which it 
prevails. 


i 


Description and incidents. 


I8 "i Chakaik — - 
i Shikam, 
Ncikdi' — 

i contd. 


Gaya 


taken on no other terms. Then, again, 
the landlorci may not. have t he moans 
to put tho irrigation systoip in. a sound 
state, and without it tho tenant will 
engage on no other terms. The land- 
lord reserves to himself the , right to 
demand a produce rent on the expiry 
of tlic lease, but in praetiee this right is 
soHom enfoi'ctHl. 


19 I Oha k ra n 



■ i- 

^.4 - 


Generally I Chakran or service ti^nu re is a ^rant of 
throughout ! land conferred l)v z(nnindars ii).)on their 
the Presi- | servantsan retainers in consideration of 
(leiicy. : public or personal services to be ren- 
dered by them. Before the advent of 
the British, the zemindars not only 
detVnded the country against foreign 
encmi(?.s with armed retainers but also 
administered the law and maintained 
order with a large force of rural police, 
iaiowii as ihanadarHf phauridarf chonhi’ 
dnrs^ piikfiy ett\, who helped iu pj’oteo- 
ting pnrson and propei ty, coileeting reve- 
nue and doing other services persoial to 
the zemindar. I’hey were at the time 
servants of the zemindar, appointed and 
removed by him and often remunerated 
by grants of land, r; nt -free or at e. quit- 
rent. The lands so held were called 
rhakrmi or service lands. These tenures 
' were cr<‘ated generally with a view to 

relieve the zeirundai- of tin: iron ole and 
' risk of dir<!ct management or of the 
labour and expenditure requinai for 
reclaiming waste lands. A sorvieo- 
tenure created for the performance 
of .services, private oi* personal to tlu5 
i zemindar, may be resinned by him, 
vvhen the services are no longer refpiirecl 
' or when the grantee ref n.ses to perform 
them. A zemindar is, however, not 
I entitled to resuine, wlien the grant is 
; for services of a public nature. There 
I are variou.s forms ctf sorvicisteiiUres 
-• of which the choiikidui'ly Ihanaddriy 
: and phauriduri chakra tu the palioari 
and paikari jogira and the ghafwali 
Ujiiures are the niost im})ortant. 

d The effect of the Decennial Settlement 
I was to divide chikran lands into two 
, classes, {i) Tlwnadari lands which by 
! Kegulatioii 1 of 179.3, were made 
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No. 

19 

20 

21 

22 


Narine of the 
tenancy. 

Locality in 
which it 
prevail.s. 

Description and incidents. 

i Ckakran-'-^ 

1 contd. 

Gener ally 
throughout 
the Presi- 
dency. 

resiimablo by Government ; (ii) anothci . 
chdkrnn lands which, by Begulatiori 
Vni of 1793 were, wdicthcr held l.v, 
public officers or private servants in 
lieu of wages, to be annexed to malg})- 
mri lands. The tluty of protecting lit*? 
and property having now entirely dr- 
volved upon Government, the polir-', 
at pre.sent is to resume and assess land-: 
of class (1), and accordingly they are 
Ixung converted — usually by amical>}i 
arrangement — into ordinary tenur(\s. 

i Choukidori 
; chakram 


iSVc No. 19. 

! Che rag t 

.... 

Is a Mosltuu grant l>cst(>wed for thi^ pur 
pose of meeting the cost of maintaining 
lamps at tlie shrines of saints. 

Chnkani 
(mde also 
’ No. 49.) 

Rangpiir .. 

3'he term rliHkanr originally signified a 
icnancy held xmdor a jotedar, as di.sthi- 
guishecl from that held directly under 
a proprietor or talukdar. But the tenu 
is now loosely used, not only for cutiva- 
tors' lioldiyuis but for all degrees of under- 


t(‘iiviro8 and other .subordinate intereatfi. 
such as thosD of raiyats and under- 
raiyats. The c/? ?-/-/:</•» have often 
raiyate under them and in some cnsost 
spfM'ially in the h:ir<!:er jotcfi, there are 
four or more degrees before yon gel 
to the actual cultivator {e.g.y (hr' 
chnlcaniddtfiy dar-a'dar chu Icnnidm, 
Tdhyd -i'h u ha n Ido r. To le~-~ta.sy(tchnhii ■ 
dar,) 


23 Danahondi Bohar 


1 



* Under the dartabavdi system the 
landlord, or his agent, and the eniti 
vators repair to th(> field.s when the 
crops approach ripening. The account- 
ant {patwori), the assessor («w?in), the 
measurer ijarib hash), an arbitrator 
(salts), a writer (navisinda), and the 
headman of the village, accompany 
them. The field is measured with the 
local pole, and a conchisiGn come to 
about the out-turn, either by guess or 
test croj)-cutting. This is done with 
regard to every field of the cultivator 
held on a bhaoli ridnt, and the rea^iJh^ 
recorded by th^ patwari in a hhmra, 
which k signed by the cultivator. The 
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Name of ihe 
tenancy. 


Locality in 
which ib 
prevail.^. 


I Danahandr — 
I contd. 


Description and incidents. 


total share of the hnullord is entered in 
a. statfMnent called behru appraised 
according to the inaikct-taluo of the 
grain, and, if the agreenKnit is to pay 
in cash, the cash equivalenf/ is entered 
as a denuunl against the tenant, who 
can then take away the whole crop. 
If, however, the pai ties cannot come to 
terms, a test crop-cutting is made, the 
landlord selecting I a kathu of tlie best 
part of the field, arul the raiyat ?a koika 
of the worst part. 'I'he produce of both 
is rcapfai and weighed ; tlieso form tho 

basis of the appraisement. ”(1) 


2t ‘ Dar-agat 
j taluk 


I The calculation of the shares to he actu- 
ally taken by the landlord and tho 
tenant arc, however, subject to various 
deductions, similar to ‘those made in 
j the case of batai rents. Jiiee Batai, ante. 

Tippera . . i An under-tenure subordinate to Agat 
■ taJuk. Bee No. 4. , 


25 Dar-cMikiini 


2 () 


Dar-a-dar 

chukani. 


27 Dar-liinaw, 


2S I JDar^niffi- 
• osat taluk 
i 


Rangpur . . | An undcr-tenure subordiriato to chukani, 

; aSV' Nos. 22 & 49. 

.... ! An under-tcimre subordinate to a dm - 

chukani. See Nos. 22 & 49. 

Chittagong i DaMtmam is a tenure suboidinate to an 
i (tmimu Dar-itinams and other under* 
i tenures of the second degre e bear pre- 
ciscl}’^ the same relation to the itWAim' 
dars that the latter does to the talukdar. 
The ihmmdar who sublets to a dar\ 
! itmamdar converts himself into a more 
rent receiver and parts wdth all real 
irderest in land which passes to the 
' dar-itmamdar.ifi) 

\ See No. 40. 


! 


()) h* port lie Tikari Estate yctiloir cut, p, 1^2, 

f2) Ordinarily the tenant of the lowest grade, with prmuiuent and her t tall 
^i.^htfe, is til Cl person W'ho has He largest artregatc interfst in the land, those above 
•Mih being merely anniiitauH, The expenditr n* of eapit; 1 and the rifks of eultiva"* 
i!c)n, fjai on him alone, but this rule does not bold gfu:)d in seaboard tracts, large 
' rsi||pjakments are indif'pejisjibly necerfsary which ar< qnite beyond the means of the 
^^' naihts* Expitinsive. protective works are usuidly ereoted and rraintairicd by tic 
'['it>pn(itor or talykdar. This system preva Is in hie ponth-west o( tho district, where 
>i><> taluks are large owing to the necessitv of siirround'ng large areas with a ring of 
' i'lbankment, to keep off salt tidal water and the outlay on protective works 
nsequently heavy. 
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No. 

Name of the ; j Description and incidents. 

1 ‘‘’““'"y- i prevails, f • 

I . i 

20 

Dar~osai‘ .... 

non hpwln. ■ 

■ See No. 40. 

30 

Dar-oficd' .... 

nim raofit- . 

; .See No. 40. 

31 

Dar-patni - ! . ■ - ■ 

See No. JOO. 

32 

Daf'j^atni ... 

o$at taluk. 

' See No. 4.0. 

33 

^.Dardaluk . I'ij)pe.ra . 

. ; The. term ha.s now a (lou})le meaniii 
! 'Pho number of real dar-taUikdara, 


xnKU)r-teniJ r«i-hold<ir.'s im i»n>diateiy mu i • 

■ onlitiate to tahikdars i« very sm.Vj!. 

: There is however a number of tenvr/r 
holders who are directly subordinate i-r- 
i the proinictor, as auction -purehaseiv:'. of 
' the riujhts of tlie talukdar which 
have been sold for arrears of nmts. 
Such tenure -holdora take srittlcmeni-; 
; exactly like a;))’ other taluJaJar hut 
thev are entcu’ed as dar-talukdars' in the 
i landlord’s |>a})ers. This form of tenuK' 
has its orijriii in the desire of the pro 
i prietor to retain some ])ro|terty in ifind 
i if his zemindari rights liappen to be solo 
for arrears of I'cvenuo. 


M 


Dhankamri 


E. Bengal 


I AV.<?. No. 3Kh 


.35 


Dehidtar 


36 


Enawi 



Fakiran 



From jxod, and -dit for ; 

> belonging to. A grant of rent-free land. 

I the proceeds of which are api»ropriatial 
! to the worsliip and support of ilimhi 
j idols and temples. 'Die ordinary 
^ method of making sncli grants is to 
j dedicate certain property to an idol o 
) temple ; and this endowment is hence 
: forth called dehotiar property. 

. soon as the hands iiave been so dedi 
j cated, the rights of the donor lapse : 
1 ho cannot, alienate them nor can hh 
! heirs inherit them. 

I 

(Lit. gift, present). A grant of lane 
given by Mahomedan zemindars cJ' 
aniils as a favour. If held revenuedroc, 
it is an estate ; if ront-fre(^> it 
tenure or holding. 

(From fakirs a niendioant). A Maho^ 
medan grant for the maintenance ei 
I the poor. 
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4 


Namoot thc in 

tonancv. ! 

i provailrf. 


DcMcripiioii atitl. incident;^ 


Ghatioali j I5ii*bhnm, 'i'hiAso lonurcs may b<; jronerally divided 

temiro. | Bankura, inlo two elassos (i) k'liuiies pranted for 

I Burihvan, j a .v-jK^cies of autikirv to bo reii< 

i Bhagatpur, : donal by giJurding tho nmuotiun 

Monghyr, i ighjfU) on the wostero irootierfs oi 

j ManblimUi, ; lioogak {iil bMuin^s giMutcd on coudi 
Piirnea, ; lio7i of rondofing polioe .so3‘vioe. A 

I j*atna. .SfiTali quit rcjO- is gci‘oraUy }>aid by the 

Sojithal (jhatwnUy through the zoniivular, in 

I Pargaruias. ■ adfbtio!i to the ritvrvioe rmaVucd. Of 

reoejit years. OAiejisivc rosum])tion3 

I h;iv<‘' bjeen m.adc ol: 1he.se toniire;-; in tlie 

i (listricts of .Hii hjiuro <iiid Bardiura, on 

j an aiuioable basis, the being 

, i roh%.\.>'e(!. iVom rend*’ring service ajid 

; : recognised as sul)orilir!;i,(e tenants with 

I : rights of ocenpaney while llie lands 

i i have been assessed lo revenue and 

1 settled with the zo?niiidars.{ 1 j 

' There is considcr:d.>le vanedy in the 

i tenures known under the gen(;ral name 

' of ghaiwali in ditl'erent parts t)f the 

I country. l>ut t.iicy ail agree iti this, 
j tiiat thr?y a)’e gj'ants of hind situated 

: ' on the edge of tlu\in.!)y country, and 

I j held on condition of guarding t.ho ghal^ 

j ' or ])n.sses. Beuerally, there seems to 

j l>e a. .small quit rent payable to th(‘ 

, ^ zemimhir in addition to tlui .service 

; ! rendered, and with the vitiw of nvarldng 

1 ; (he .sxihordinaliori of the tenure. But 

I > in some zemindaris and pubLis these 

I I tt'iiiire.s are of a major, in. others of 

i I a minor, char.-uder, Sometimew the 

; • ; teijiinj of the groa,t Z(ariinda.r himself 

i .seems to liave bemi o)-lginally of this 

I character. More frequently large 

' I tenures, con.sistiug of several whole 

' ' villages, are held \inder the zemindar. 

! j Aml in other places, e.g., in l^ishenpnr 

i as explained by Harrington (Analysis, 
i Vol. Ill, p. olOli, the sirdar and superior 
f/7mk/x/.?.s [u.i VC smaU and speed lie portions 
! of land in different villages assigned for 

■ tlieir maintonanco. I'liese lasti says 

: : Harrington, arc of a natui’e analogous 

i to th(t cJitikrrm assiguimmits of land to 

I * village w^atohmen in dtlnfr districts, 

j ] ■ But he goes on to explain that t\m ghat- 

^ \ tenure differed essentially from 


(1) Bengal Adminintration licport, 1901-02. 
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•-“»■ : :S£ 


Doscri pt ion an d i ncidcnts 


3S GfiaiwaU ; the cominori ehakraii in two respect ; ; 

tonure — ' j first that the land was not liable t ! 

contd. i ; ^resumption at the discretion of i > 

landholder nor the assessment to 
raised beyond the established rat ;. ; 
and secondly that, although the 
i.s not expressly hereditary, and t.h^ 
tfhaliml is reniovablo for iniscondc* i, 

; it is the general usage, on thedcatlt of 
a faithful ffhatmil, to appoint his son. 
if competent or some other fit |!orso;i 
. in his family, to siiccectl to the oUice.! i ) 

; A ghatical held his tenure on condition of 
; : performing certain services and wn s 

; liable to dismissal foi* default. On 
' such dismissal his=i right to retain ti:i< 
land ceased. (2) In the leading ca.se ol 
I Kvlflip Naraijan Sing v. Govt..,{i\) if 
, ’ has been held that tho resumption ol 

■ laud on tho ground of tho (jhalmVs 

default was valid. The Chief Justice 
I I observed “ Possibly, if the serrico:; 

were no longer required, the rent migii! 
i be enhanced, but the zovn in cl ar certainly 
I could not recover possos.sion of the laud.- 

; on the ground that he no longer required 
' ; the scu’vices, when the Government iiad 

I expro.s.sly refused to dispen.se with those 
very services.’* Also Ac-hi that a j/AcfWfri 
I I generally has no power to grant a ?507i - 

I mn leaso,(4) but subject to (jertain res( !> 
i ' vation such power ha.s been oonfeiTcd by 

I statute ux>on the ghakaaU of .Birbhunn 


' . Section 181 of , the .Bengal Tenancy Ae! 

i ; lays down ' ‘ Nothing in this Act 

i I affect any incident of a ghatwali or otlier 

I I .service tenure, or, in particular, skdl 

I • confer a right to tran.sfcr or be<|ueath 

1 service tenure wdiich, before the i)assiuij: 
• of this Act, was hot capable of being 
; transferred or bequoatbed.” It will bt 
! seen that this section does not exclude 
ghatwali and other service tenaros from 
the purview of all the provisions of the 
Act. It bars the oj)eration of secti'nis 


(1) Monoranjan Sing v. Lilanand Sing, W* E., 84. 

(2) J W. B. Civil Rule. 321. 

(3) B. b. R. Sup. Vel. F. B , 151«). In Afokbul IWn w. Amir Sekh. 1. 1C> 

131, it. was found that the ghatwarn liability to dismissal at the will nf 

zemindar was an incident annexed to the particular tehufe under conskloration- 

(4) Narain Maliirtv Radi Roy, 0 C VY, N,, 94. 
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I Namo of tlio 
I tenancy. 


Locality in 
wbich'it 
prevails. 


Lcs * ■: r i } ii. j o f i a 3 1 1 1 i n ci tie 1 1 1 .s . 


its I GlmUmili j .... j 11 & 18 of the Act which confer tlie 
! tenure™' I i rinjhfe of iniieritafice anti transfer on 

I conciil. j tenures, but such provisions as do not 

j ; atfect the incidents of service tciinires 

j I [o.g.y the provisions relating to recovery 

^ ! of rent, distraint, svirvr‘y and record of 

I ; i‘ight.s are applicable to ghatwoli and 

j I other service -tennv(‘s in coiniaoTi with 

: I ! ordinary tenures and raiyati holdings. 



i The ghafv'jili teruire.s of Birbhnni Jiave 
' formed the snliject of spocits^ legisla- 
tion (Hogul.ition XXiX of 1814 jutd 
Act V of 18.it>). Under Regulation 
'vXlX of I.8T1, th(5 ffkatwuh in 
'' Birhhum cind their do.sccnidanfcs hi 
i per])c.tiiif.v are to bt; maintained ifi 
posses.‘^io3i of their lands witliout bc.ing 
I subject to enhancemvait. of renit. On » 
I failure of the ghnlwalH to discharge their 
i .stipulatod rents the tenvu’o may bo sold 
I by public auction * or be dispo.sed of 
j in anj^' oLIkt manner by Govermoent. 

; Act V of 1850, aiter reciting that the 
1 (jkatwah of liirbhuni who pay latvesmo 
I direct to Govern rncviit have no power to 
! alienate their lands tend that for tlie 
; devclopnumt of the mineral resources 
of the country, it is expedient to e.xtond 
j to these the power of granting leases 
; not liinihal by fclie tcrjii of their tenure, 

I enacterl that they shall hav(5 tlie sjime 
I power of grajiting leases for any period 
! which they may deem most conducive 
I to the irnprovcinent of tludr tmiures, 

I as is allowed T)y law to the proprietors of 
! other lauds ; provided that no such 
I lea.so for any period extending beyond 
tho life-time of incuml)ency of the 
grantor o.f the h^:ise, shall bo valid aiul 
binding, unless tho .shall be 

granted for the working of mines or 
for the clearhig of jungle or for the 
orcfjtion of dwadiiug-honscs, inaiiiifac- 
I tovies, tanks, canals, and similar works. 

1 

Tho gJmlimli feiiurc.s of Birbhuni can- 
not be treated as null and void so long 
as tho holders discharged thei^ obliga- 
tions of service and of paypient of rent 
to Government and as they were estates 
of inheritance it followed that a perpe- 
tual sub-lease granted hmd fide by a 
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Name of tlic 
tenancy. 


LoCaUfcy ifi i 
which it I 
prevails. 


I)e.scription and incidenfs. 


39 


Hatha.nlu 


\ qhntnnl would hold good not oni- 
during the tenancy of the grantor 
during that of his heirs. (1) 

Bhagalpur : A peculiar form of cultivating toner 
divi.-^ion. knoMii as Ilot-hmiht prevails ov<m' ; 

cousiderablo portion of the Bhagalpi!; 
division. The tenant pays rent for tiif 
lands ciiltivattai by him, accord in g ti; 
th(^ nature of tiio crons grown on thoni, 
and for tiio fallow lands at tlic r;iP 
which he paid for the saino land in 
previous year, or according 1(.> llie rate 
for t..(M> fallow land .spccliied in }.[■' 
, lease, when there is a lease and a ormdi 
f ioti to that eiiect. ”(2) //n^/hifi?n'.'Tarids 
are Ire?* ted as ordhiary raiyati hoh linger 


•to 


Ifowla 


« 


» 


, . I Bakargarij j 'J’la'- Rent (Jonnnission 'made the foMowin;; 

«• i and East | reinai-ks on thf^ subject of hoidadrm 

I Bengal i Jn Backergu.nge tiun-e are as inaTiy 

j generally. ! c.s thirteen persons having .sitcc('s;.]!.vc 
I interests in the land inferior to tfiat o! 
tin: proprietor r.awindar. 'i'hcse inter 
ests arc— (1) tahik, (ii) ziwha iaf.uk, (iii’j 
c'hiimilrit taluks (iv) rtmi taluk, (v) rtm 
osat taluk, (vi) howLa, [yn) o.sat hoichi, 
f vili) osat houia, (ix) nivi hoivla, 
amt nim houln, (xi.) m.iraf< hirska, (xii.) 
hiim kar.siuf; (xiii) kardiadar or raiyat. 
Tdio origin of most of the ta/vh'^ anti 
hcnvl'ii' ap]>car:; to liavc been a graTPj ol 
a eonsiderahhi ti'uet of waste land, 
upon favonra)>le terms as to I'ent, ft? 
i i :Kovn<‘ one who rnidertook. to In’ing it 

under cultivation. The grantee rc 
claimed port ions, ami faibdet portions 
to siiialier reclaiming tenaMts ; or 
j )XMha.ps sub-let the whole, if lie eouki 

j ; ti»id tenants to reclaim if. '.rhesc sub- 

i lessees sub-let again and tlie sub- letting 

j ; was carried still lower, until the whole 

j tract was tlivided into holdings of 

I I managahlo size for .single families. The 

j j number of grades doubtle.ss varied with 

I ' the size of flic tract origiitally biased, 

I i and with the denseness of the popuin 

I i tion in the particular locality. Not nU' 

I i commonly tho.so who Had reclaimed 

I I land sub-Jet it, when the demand fo/ 

■ 1 . ... i 


(1) Deputy Umnni.is;'’ioner of t^oviUial BargaKas v. Kunga Lai De«.), W. H idpecis ' 
lioralicf), p. 34. 

Admiiustration Report, 1901-02, p. 1)9. 
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I which ft 
; prevail". 


Doiiicriptjort and incidents. 


iO 


Bowh -~ 
contd . 


I 

I 


! 

I 

I 


i 

1 


land increased or a person, who had 
taken enouyli for two or thn^c holdings, 
fcclaimed and retanu-il enough for one, 
and sub-let iJio lernaindor. It is easy 
to imagine the iiiiricacy of intijrosis 
whieti must have been Mie result of .such 
a sysiern. Sometinie.s tl>e mraindar^s 
gni.iit-co om barked a little c.'jjiitab 
irwikiug adva/sces to needy rav/alSy 
ftH'ced out liy the pressuro of population 
from densely iuliabiied loealilles, and 
thus crurMing ih.*m to buy pfetighis and 
cattle and se<Ml, and build lioiuesteads. 
'.rhis was pr<,»bali;y m.iccssury at starting 
a new sel-dement. As matters pro- 
gressed, afid if the venture \vas suc- 
cessful, nt^w pettlcrs lirul to pay a ml'-imi 
or hue to l lie grjodc.o l.iefore, he a.ssigned 
then* lots iu his grant. In many iii- 
;'>tanc(;s the (diief ca]:)!t.al t-rken to the 
v/cu’iC of rer:|;u:n-L> lion w'as tin) libour of 
those who aecv>niue.Mk'd the gra.ntee as 
a lender in whom tl»ey iurd cord’idenee. 
Wiuu'e the waste b;:is Ixam wholly 
r<-cla\n)cd and the land tully ock^ipied, 
wo find |.e,rson> oecupying the double 
po.silio»i of landlord and tmntnf^ paying 
rent, for an eutirc he, culiivatifig part 
and .st’b-lettitjg part to ])ersioti.s wlio 
again repeat the pvoec;?.s. ” The /iOwh/.s- 
Jiinl nhn ol Hikarganj arc per* 

mant.mt a-nd j^,jerof.iihiry lemjres.( 1) 
ri.vity of rei'd- is not a necessary inci- 
dent of such tenures. 


f 1 I Imnnni 
1--1 I Islcm wri . 


43 


Itmaim 
(derived 
from ihii- 
7nam wh ich 
means “eii 
trusted 
to ’ ’), dar • 
taluks. 


.... ; Sec. No. 131. 

iV?ceNo. 90 . 

Chittagong j it mam. is ordinarily an nnder-tenure 
.‘■ubo^dinate to a tain L. tlndi.r-tenures 
i iij Chittagong bear a variety of names, 
i eg?., ihiiamy dar-laluhf tapfas, dar- 
Uifpa.'<, mudiasu By whatever namo 
! it is known, the »ni(l:vr-ternir<j carries 
.; with it the same rights as the taluk, 
i being transferable, iLCvitalde, and held at 
; fixed rada\s of rcuit in perpetuity- Luider- 
j tenures in Chitlagong are indeed very 
; similar to taluks, hot only in their inci- 
I dents but also in their history. Many 


(1) Jagat Chandra Roy r. Ram Naraiii Bliattocharjeo, 1 W. R., 126- 
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j Name of the 
i tenawcy. 

i 


Locali ty in ; 
which^it 
prevails, ; 


j Itinams i 

I (derived ; 

from Ihti- i 
; tmm chichi 
means *"en-: 
trusted | 

to *’), dar- ; 
taluks — 
contd. 



Description and incidents. 


existed before the creatiost, of 
the taluks to which they are now 
ordinate, while in Itemn, iiniam,<i .i: ^ 
to be found which aro not subordiii it 
to any taluk but are mdopcndrrn 
tenures, paying rent direct to Govorvi- 
irient as the proprietor. So far as undv ^ 
tenures wore created by grants fr< • /, 
talukdars, tlicy probably owed tln ir 
existence originally to the ineapacih, 
of the latter to bring the whole of tlai' 
taluks under cultivation. Generali \ 
speaking the talukdar under w'hoiij 
there are itmamdars or similar tonur.^ 
holders is a mere rent receiver and In;; 
no real or abiding interest in the land 
comprised in the tenure. 


: In the permanently -settled portions cl 
! Chittagong, an iivuim is transferable. 
; heritable and held at a lixed rate of rent 
j in perpetuity. In the Noabad taluks, as 
i talukdars have no power to grant leaser 
: at rents fixed beyond the term of tlu* 
settlomcnt made with thoni by Govern- 
inont, iimnms are not hold n,t ratf's 
fixed in jMjrjxjtuity. 8iich itmmns may 
> Ijo classed as permanent tenures, undcr- 
i tenuros, or raiyati holdings, according 
as their incidents fall under the one or 
other category as defined in the Bengal 
Tenancy Act. During the Ia.st setth- 
i inent, ilmam s wore entered in the record 
of rights and the status of each (w'hotber 
I temire-holder or raiyat) was determiaeti 
: In eases whore the iimamdar is a tcnuTC* 
j holder, the rent was revised upon tlio 
I basis of Iris assets. 


44 \ Jag ir . . ■ Throughout The word is supposed to be derivt-d 
; Bengal and* from jak, a place, and geru/tun, to Jay 
Behar. ! hold of. A jagir “Is known to be 

I I : merely a life -rent tenure, but it k stated 

; I to convey a rent-free title. A jogir^ 

,i when given in land, is known, in tlv 
I Atahomodan law, by the name of awte ? 

, : from kuttaf to cut ; signifying a poi- 

! tion cut off for a particular purpoiio 
, Ja/fir may be said to be a military 

: I tenure, “(i) 


(i) Galloway ’s India, p. 74. 
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Name of the 
tenancy. 


Locality in 
which it 
provailfl. 


Description and incidents. 


— .... ; Oailoway traces its origin to Timur, 

' : contd. : whoso practice it was to give assign - 

I meats of rcvoinie or yurler^h to his 

omrah an<l mhigbau'fhis (officers of 
horse, Avho receiverJ sixty tiroes the pa\' 

« of a troo|H>r).(l) 

A jtiqir which consists of revenue- free 
iand is an estate .--A jagir consisting 
of a grant of rent-free l;uid made by a 
i ' proprietor or permanent tenure-holder 

may be a service- tenure, or an 5 )rdinary 
t-eniive or liolding, according as it faD.s 
under one or otbm' of the dofinilions (.'f 
these terin.s in the Donga) Tenancy Act. 

: Mr. Field observe.s : — 

./rrpiT.s* \vcre gr;mts of lands to retainers 
.still in service, in Ikro of wages. When 
granted hy the Emperor, they wert.‘ 
as.signroent not of tli.o^laiid but of the 
revenue, and were made as an appendage 
to the dignity of mmunby a kind of 
nobility <*<irif<nTed for Hie, and. revoeab](' 
at the Ero]KT(.vr s ph^asiirc. Jagirs were 
of two kinds, eoiiditional and un<¥5ndi- 
tionai. ComUlwnal jagin^ were granted 
generally to the ]’>rincipal .servants of th(‘ 
Kinpm or in order to meet the expenses 
, of a particular office : and ihosti wer^ 
hold only so long as office was re- 
tained. Vnconditional jagir.^ were ind<'- 
' jK‘nde.rit of any office, and were personal 
grants for the inaiot(^nanee of a dignity, 
a, .suitable number of attendants and the 
effective troops whi(di the or 

,;Vr</mhrr was bound 1o have in readincs.-. 
ThfX'ie gran t.s were for .life only. If the 
i lands produced more tlian tho mansulf- 

* durV allow'aiK'P, which was alway.s fixed. 

Im wa.s bound to aeeoimt for the .surplus 
! {taiifir). There wH;re in Ilengal. 

Tn Bchar a large number were created in 
i the time of Bhah Alam and of hi.s mlme■ 
l diate predecessor duriii.g the anarchy 

and decline of the Mogul .Empire. In 
many iustaneos, owing to our want of in - 
i ! formation,personsclaimingbyrightin- 

heritanco 8ucc<M?dcd to contrary to 

' the constitution of tht; empire and thus 

; what wa.s originally a mere life -grant 

: i has beenan estate of inheritaitce.(2) 


(1) Galloway’s India, p. 71. 

(2) Introduction te l^ieUrs Reguktlrms, p. 
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T 

j Sec under Utbandi ” No. 134. 
I Sec No, 40. 
i Sec No, 40. 


48 


Jote 


E. Benjial ; liaiykii holdinrrs arc generally known ,i , 
generally. ! jvtvfj but their incidents arc lijieit' 
I to important local variations, sotm? cl 
; which are noted below. 


49 


Jolc, Ckv~ 
hani, Dar- 
Chiikani 


llangpnr 



j In the district ol; .llangpvir, the v;r,r-' 

I jofe Is used very loosely aiid niefins any 
' kind of holding. Generally .syu-alds;: 

I the joledar holds land irmrjcdi.'d, i - 
i imdm' the proprietor but in rare inst oiiM- .. 

I a rainldar or U]7nnch<ywlci(lar ivitcr 
i vencs betAv<-on the two, .He is .sone;- 
I tinnvs a cnllivating tenant but iiua-* 

: often a uiiddlmnan. The j'jtedars hokh 
i ings are far frorrr unil'onn in siz(3, an.1 
the annual rent varie.s from one rnp*-' 
to three -(piarters of a lakh. Tliore aro 
^ jvMdars in the Baherband estate wite 
' ]>My Ks. 80,000 a year as rent, d’h*: 
i'hukanidar is a, ten.‘iiit under the j(Mdo:,.< 
and the subinfeufJation .someiiiiie- 
extends to four or inora; degrees 
dar chid'anidarSf drfr-^'i-dei-r cJiuhirtl- 
' danu lasya chuhtnidara, Ud;: -io^yv- 
ckukanidarsY 


I i rjntil recently j(Af:s wore not in grea-t d( 

i ! inartd and landlords raised no diTuniltiv ■ 

I iibout t.ho roeognitioTi of transfers. Mx 

j ' Glazier, soinetiirie Collector of .Rangp'i;. 

writing in 1875, noted the tondcTjcy ol 
I cultivators to drift from one niac.c i 

j ; another, and the n'fa|uency of sales ^ I 

I I jolc6 by priv'ate bargain or decree cl 

i I court. In hiw opinion all joUs, lav; < 

j ’ ’ or small, were . saleable and heritahk. 

! Since 1875, the tables have been turned J 
the population of the district hr'; 

increased and the zeniindars now ckiivii 

that all transfer are subject to th h 
eori.scnt, while the jaUdars on. 

I contrary set up an mdefea.«ible -ukI 
I absolute right of alienation as a nec^ >■ 
• i sary ineidoat annexed to their tencir* 

I xMI ^’o?es, whether tenures or not, -vv 
; now fr<^ely sold. The landlord 
j no action so long as tents are paid at '1 
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; which it 
' prevails; 


41) \JotCf Ohv- ; 
i kaniy Dar- i 

I Ohuhiini—^ ' 

; contd. 





I 

i 


1 

i 

j 

i 

i 



Description and iacideiits. 


I ree^jipts accepted in tJjo name of the 
; transferor. Very often Mio jotc passes 
i through several ha/als, witliout any ni«* 

: tation hci-ip: cJfceted in thi? zemindars" 
hooks. It is onl.y when tlie t iansl'ereo 
asks the landiord to re-<;oc;ni«<:; the trans- 
fer and remoter his nanio that trouf)Ie 
arises. 8 ome zeinindars aie mmblo or niv- 
vvi.ijin )4 to enforce tfie paymeuL of a 
mutation fee, a.nd in sod.) (j, states it may 
be maintained that jolts are transfer- 
able by custom, iro-srKreti vo *of the 
i lamilord’.s (jonset-t. Ovvini^ to llie ()p<3.r 
ation of the Denial '.reii-iaev Act, trans- 
f«*rability now forms one of tlie incdilents 
of all joles of the Irmurc c lass ; fmt there 
is no siiviilar sta.tutory ixrovistori iir 
resixsjt of sue.h jolts as fall within 
category of ruiyali-holdin':;ri. fu the 
case, the Cjnesrion wliether tho 
joU’dar lias arty pc^weiyol; aiietiati.on is 
.re;;n].att'Mi by (mstom. Ihit fhc stan- 
dard of prof))' rccpiired to c.stablish 
cnstoin is cxtn.MneVy variiil>le [ 10 . 4 ! in. 
inany cases, different courts iiavo yivojY 
j contrary decisions on }>i'ae{ici.tlly the 
seme evidimcte As a ycvaeial rule, 
hovv(. 3 ver, it nisiy he said that th.e jok, 
tlio chuhani and its derivetives a.rt’! 
transferable by emsiom. 

The incidents of the Ranj^pnr lenancics 
I arc iSO various as to iuctt.n;.h.> classificatiof) 

1 in the iir.uiuer prescribed by the LcMiipil 
\ Teiuincy Act which does not taicc 
account of focal pceuliarlthr:*. b.'lm (puss 
lion tiros(; during; tite s«^ttle!nen.t of 
Farn.ca and sorne other priv;ite cstn.tos 
in the Raii'ipur district end alior a ,yood 
do;il (.d discussion, in wlih.fi the Direct n,- 
i of Land itccords and tie’; Commissioner 
j tool; part, it >vas dccirlcd that ik) hard 
j ami fast rule siiould be laid down and 
; that each case siionh] la' dealt with 
j accorfiiui 4 to its morits. 1.1 was rid cd 
I that: in some casv's, tim jakdar shoiald 
i; ))C regarded as a raiyat and those l;)eiow 
j him as nndcr-raiyats ; while in other 
j cas<‘ 3 , tin? clmdxinidar or onti of his 
I derivatives should be roganV-d as the 
I raiyat ; the jotedar and any others 
j above the selected man being regarded 
* ns temi re -holders and tlioso below the 
j 
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49 


JoU, Gku~ 
kani Dar- ! 
chuhtni-— ! 
contd! ^ 



selected man, as nrider-raiyats.”(i) ] 
the result two-thirds of the jvie.s' ^v; . 
vtjcorded as tenures an<l one-third : 
holdings. The ditterentiation was m', 
based upon the size of the jote^y as th ■ 
area of the tenancy is only one of se\ e ; m i 
factors which determine the qnesti«,:i, 
Very few tojuints wore recorded ; 
raiyats who were found to have sub h ; 
upon cash rents for an incKdiiVit- 
term. 


i In the above sotllernent wliich was wo!.i!-,(! 

j irp in 1907, all the jotes which wen; 

! placed under the c rtegory of tenon's, 

I were classed as permanent within tv- 

! r!ie,:i,mng of section 3(8) of the 'renaricv 

Act. It should be borne in mind. 
, however^ that the tf’-rm does not eomuO r 

I any fixity of rent but under section 1 1 

i of the Act, it carries with it a statutoi v 

' ; right of tuinsfer which is iiidependcii' 

' ; of the landlorcFs con.s<*nt, 

i JotCy Chii^ i Western 'rhe incidents of these tenaucics luvv:: 
! hmiy Miilanl Dnars of boon described as follows - 
i .Oar’Chukanf] Jalpaigurl. . ‘ ' A jolf.dar is a person who holds laial'- 
I directly under Government. His holfl- 

; inji Is called a joUi, He is a tenant wdth 

I a heritable and transferable title in Iun 

j bolding, vested in him by his lease ovrl 

I , of*posse.ssion, with the {'losi'ci* 

i ; to tmnsrait his title to those to wiiciit 

i lie sub dots ;,he has the right to rescUtc- 

! mont of the? land included in his on 

1 '■ the expiry of tlui term of settlement, 

j ^ but subject to an increase of rent should 

; ; (lovernnient see fit to cnhanco. ili'> 

i lit!© to the possession of land included 

I i in his joie is, how'over, always subj<’' 1 

I to the superior right of Goveniuiert 

1 ; proprietor to resume any portion 

' ; rtjquiied for public or otlter purpo;- 

, a proportionate abatement bei?ig uunt- 

I in the rental and compensation alio wcf I 

I for any permanent iinprovenients. 

[ ' A joie may be acquired (i) by dimtt 

settlement from Govomment ; (d; !'> 
• ! purchase ; and (iii) by inheritance. 


(1> Final Report of tlie Settlement of four private Estates lu Ranepur by d 
Izahar Ifosciii’. p. 7. 
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:;(} Jote, Ghi' ■ .... “The tenant immodiatel}^ below the jolt- 

kanit MtiUi n, , dar is the chvlrmidar or Mnlandar. The 

JDar-chukani ' rent payable^ by him has been fixed for 

— contd. I the term of this settlement. His titl(3 

[to bis holding is heritable and transfer- 
i ! able. Ht? is not allowed under the pro- 

; ■ [ visions of the joUdar^s lease to sub-let 

I I tli<5 wht le or any portion of his tenure 

I I under pain of immediate forfeiture of 

j i I his tenure, but he is permitted to emidoy 

j ; i Adlnars. h chukanidar cannot be 

j ■ j ousted from his holding, excerpt by order- 

i I {of a competiMit court, notwithstanding 

• ' ; { the fact that lie may not have been 

I ! 12 years on a jole. There is an uu- 

I I written law' l>etwecn him and ins jotexlar 

j j that he canntd be ousted from ids land.s 

j ! so long as ho p.ays his rent. 8omo jote- 

I dur.s endeavour to get over this by giving 

j a chukanidar a lease on plain paper but 

i they never succeed agaiu.st the chukani- 

j dar. 

! » 

j ’ “ J)ar-ckuhmid(ir , — -Tbis class of tenants 

j ; holds direct from tlio chukanidars. 

’’bhese tenures hav<} l»c(m. made contrary 
; to the express orders of Government. 

: Accordingly tenant.s of tin's class were 

not in tiie recent .settlemcmt supplied 
with copies of tlio khatian, nor was any- 
thing done to give them a title to 
their holdings. * ’( 1 ) 

The Bengal Tenancy Act is in force in 
I j We.steru Duais, but where anytiung in 

I the Act is inconsistent with any rights 

I ! or obligations of a joUdary chukanidar* 

I I d-ar chukanidar or adhiar as defined in 

1 j I the settlement proceedings or in leases 

granted by Government, tlio rights 
and obligations recorded in the settle- 
ment proceeding are enforceable not- 
withstanding anything (iontained in 
the Act. (2) 

The joUs in Chittagong arc raiyaii hold- 
ings of Govern numt land which were 
for the most part settled by Mr. Fasson 
in the years 1875-82. The bulk of 
these in the central thanas consists of 




(1) Jalpaigiiti Settlement Report, pp, U8 & lh). 

X^) VuU Oovejtimoni; Notification No. 984 T. R., dated 5th November, 1898* 
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I tenancy. | , 

I . I 

51 I contd.i . . ; . : exceedingly small plots or putche,.’ . j 

j ' Avorthloss hind and the average a.rf. > 

; * ' j only 1? acres. Jh^sidt\s the setrt.:: 

i ' ; by 'Mr, Fasson, a consiilorable mnn;-i • 

j i o.f noAv joti^s was created dm-irej fj,. 

■ i hist sottloment. Those joles ronsi-^ 'f 

j j partly ol' recently occupied lands 

I partly of lands whieli had lV)rniev!y ' ' < a 

j hold as appertaining to perfiiunenib 

! Nettled estates but which were idoitill^ ■! 

! * ' Jis Noahad lands, the p]'opcity ol (1:k 

i ■ ! eravnont and settled witli the oocup;i!<i 

i d'l'ic avcrag(> area of those jotes is 

' ‘.L acres and many of them eonqH iMe 

I , ' waste lands, syjCidally in the Chaicari : 

; 'rhana.. 

52 Kain htn^h ' •••■ i 

5o I Kiwiat : .... ' 5> under “ Zirul ?viO. liL. 


54 j Kamdum.r Midnapore Kamdnm tenures arc lamis granted bv 
V v.emindar.s previous to tlio Formaneut 

; NettlcTneut, avowedly at less than pir’.- 

I ' '. ailing rates, cither as mark.s of favoui 

or tor jungle clearing, in tlaj sc*tt.|f • 
inent of the parent C!statc.s these rale;; 
' • were aliow'ed to stand good and ll/r 

I I tenures were {assessed accordingly, SiKih 

I i ] tenures arc hereditary and transfers, i;]'. 


55 j Kan tu t 


m 


Karshvdar i 


' 8f:e No. 11 a. 
I <SVr No. 40. 


57 I taluk j Tippera . . | Karar rneauB contract and tlic holder o.f 

I ! /varar taluk is entitled iinder tlm tcnin 

j ; I of a contract botween him and la.- 

! I landlord, to pay a sum less thajr ihc 

I ’ . Aominal rent reserved at the inceptit'M 

! * I of the tenancy. This tenure is u.'^a- 

i j ‘ ally created when for some rca.son or 

! I I other, the tenant is unable to pay the 

i I i rout originally agreed upon and either' 

i I I obtains a remission from the zemind^it 

I <>r surrenders it to the latter. 


58 I 

[ 

69 ! 


Karar i OT 

Man- 
karari, 
Kara Zar~ 


I E. Bengal 
f ; 

i Beliar 


j See No. 113. 

i 

I Sef: under “ Zarpe^digi. 


No. 136. 
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4?>1 


# iVin. ! Xx>ca1it.y in I 

^ i which it I Description and incidents. 

W5iia I pi-t^vails. j 



I E. Bengal . | An ordinary raiyali boldiiig. 

i ' i . . 

j Behar . . j Tins is a snh -lease of a portion of tht> 

; i holding of a raiyat. iiitr raiyat^ in con 

! I sidoration of a iiirap snm ]>aymont, 

I Avhi<?li may be five or seven or nine 

! years’ rents in Jidvancc, grajits a lease. 

: He eontinues to pay tJie rent to Ibo 
nialihs on the portion ed his hoidiue; 

' I Avhich he lias siib-lea^^ed to the factoiy. 

....iiie loan \vith. interest iiqnidatos 
; from yinii* to yenv. rin^se lojuses are 

! roinetirnoH for tlie whole of a liokiing. 

! - A raiyat's Hnf)-lease, analo- 

I g(.>Vis to the hxrhtuli, is the Mid-harnu , 
i or (unjjirton iisnfriit’tuary niortgago. , , . 
j Tile arjv'ajico or loan giv(M) to, the 
I i ro/z/nf fioes not iiquiilate froirj year to 

I year. It remains intact. Tito interest 
i on the advance is equivalent to the 
; , rent.'’(.l) 


62 j Kut agat \ Tipperah 
! taluks. 


Kof, agai taluks ai'o suVx>rdinatf:» agai 
taluks. 


63 i Kathma | Behar .. ' The lease of an under tenure is calhal 

j ' j hiihnia It is the method by 

i I which [indigo] factories settle the very 

; I f(nv interloping <li.s))utos that occur, 

^ i ono factory ta king hitkcna from another. 

I j Again, to prevent such interloping 

i j I <l!.s}>ut(*s, thi' factory thiifc tak(?s a least? 

; i of a proprietor’s (•^>ta.tcs in several vii- 

I ' ! iagcH, some of wliich, arc not in his own 

i I thhai (or sphere of inlluencc)* gives a 

; I sul)-]ea.se of the Ifinds in the. villages 

outside his iurLsdiction to the factor}' 
recognised as entitled to it. ”(2) 

Ts subordinate to a dartaluk. (Sec 
No- 33), 

The term Ichairaii literally moans ,alma 
or tha.t which is given in charity. Thest? 
tentu'es were originally granted by 
arnils, zemindars and nai^ms.(3) 

The name khmnar probably origipated 
in the name of a spot near ihe village 
or in the most suitable place, vjhore 

(J) Muzatfarpur iScUhincut. Report, p, lUt 

(2) Mozaflarpur Settlement Report, p. 315. 

(3) Galloway’s India, p. 76. ; 
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Locality in I 

wliioh it i T>.scriptian. and lacidont 

prevails, ; 


■ com and other grain wem brouglit f,. 
I ho threshed and winnowed. 

Mahammadan times, this spot w.i;i 
exc hided from the revenue and pir,. 
i bahiy a considerable appendage adia- 
j eonfc.(l) Nij jote, which OallotvaA- 
; thought to be necch jote is from nccch.- '- 
under and to plough, knii 

i reserved by the zemindar and sot r 
i I for his own cultivation. According to 

i other aufchoritifjs, the expression is 

i derived from mj -^own and means laaij 

' i ill the zemindar’s own cultivation. Tii^ 

! I terms denote proprietor’s private lands, 

i i a-s distinguished from those let out to 

i j tenants. The khamar lands liavo 

, I always been recognised as being ia a 

I «iiecial and exclusivo sense the private 
I property of tho zemindar, as distin- 
! giiished from all the rest of the cutivnted 
i or cultivable area vvhicli may be oaik<! 

I raipati land, and in respect of which thf‘ 
j zemindar’s rights were merely to receive 
I a share of the produce or equivalent tii 
I money. Undt^r the rules of the decen 
I nial settlement, hhamar vras understood 
1 to signify lands appropriated to llic 
I subsistence of zemindars and their 
I families. (2) Under the Pormanent Sor 
tlemottt (Reg. VIII of ITOil, sections ‘17 
to 39) no land was recognised as khamch- 
which was not such on the 12th August 
1865, the date of the grant of the 
Dewani ; aiid there is no law recog- 
I nising the creation of khamar su bseqiicnt 

to that date. Section 116 of the Bengal 
j Tenancy Act bars the acquisition of 

( i occupancy -rights in khamar laud. 

I {See also Isoo. 120.) It is to be noticed 
' ' that it is only proprietors who can have 

private land and not patnidars cr 
tenure-holders. 

‘‘ Non -agricultural tenures, w*hich iiK’ ' 
granted for builditig purposes to tradof, 
artisans or other non-agriculturaj 
classes of the community and go by 
the name of fcftonahan* teauros, arc 
numerous in the populous district ot 
the 24.-Parganas.”{3} 


(1) Galloway’s ludbi, p. 88. 

(2) Colohrooke’s Sapplcmcjit, p. 316. 

(3) Boogal Administration 1901-02, p. 97. 


67 


Khanahari* 


24-Parganas 

and 

elsewhere. 


No. 


66 


Name of the 
tenancy. 


Khaimr„ Nij, J 
Nij joter-- ' 
contci! 
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Nfime of t he 
tenancy. 


f locality yi 
whi<?h it 
pj'n vails. 


Uesctriptioii and incidents. 


(:.8 ; Khiirij'i 
jama. 


.Heugal a!id Kharija literally means out of, or cxclud- 
Befiar g«*ne-, ed from, the revemie and sold by the 
rally. /cniin(lar.( 1 ) ^ 


(if) Khaii talu k ; 'rL|:'}M.'Ts» . . rhis is a taluk piirehasod by the pro - 

■ prietor and held under direct mariagC' 

rnent. 


70 Khi t hotai Ihdiar . . See No. I I.M. 

71 ‘ K^wris ♦. ’••• No. IMl. 

12 : Khushhi IkOiar 
(Indigo). 


“ Tim remaining tmuniwar system of 
growing indigo to be noticed is the 
khushki. In the words of Mr. 17. . H, 
Maephersou--' 

‘Under this rfy.stcm the niiyal grow's 
indigo, which he sells to tlie factory 
at so innch per bundle or so much per 
niaund, the weighment test being most 
in use. 'riie factory may or may not 
give an advance, and the price usually 
paid is from 2 to 2 aiinaK per nuiirnd of 
{)lant (maund:=^^80 f/aada*'), according to 
w hether or not certain deductions arc 
made. It works out to something over 
21 annas per mauml. Seed is provided 
by the factor y. In the case of kkii^hkif 
iildigo is very often a second crop, the 
lands being prepared and sown after 
the rice or another crop has been 
reaped.’” 


Koff- raiyat 

E. Bengal ^ 1 

Is ail undor-raiyat as defined in 
Bengal 'lenancy Act. 

the 

cl ; Korfa proja 

Bangpui; 1 

i Is an nnder-raiyat as ^ defined in 

the 

andiil. ! 

i Bengal Toiianoy Act. 



Bengal, 



Uing hatai 

liehar 

. 

See No, 113. 



(1) Galloway’s India, p. 76, 

(2) Mozaflarpor Settlement Report, p* 347, 

.L(ry'-./" .28- 


Indigo is someiimos grown by raiyalfi 
not subordinat(‘ to the factory on agree- 
incuts which are callcfl khushki sattas. 
An advan(;e of Rs. 20 to Rs. 30 is given 
at a light rate of interest, 'rhia ia 
usually the basis of the agreoTnont, 
'rh<? indigo plant is paid for at so much 
per niaund. "(2) 


m 


LANDED INTEHESTS, 


Name of the 
Ceoaucy. 


Locality in 
which it 
prevails. 


Description and inciftetUs. 


7<) Lalcsan .. Presidency 'SV^; under Tlthandi.'' No. 134. 
division 
(Bengal). 

78 Mvjl .. .... lit. exempted, privileged, or reveuii* 

e'.xemptod laml.s). Field, says. — *' M'^jf 
grants were mado by jiroprietors e. 
Brahmins, Bhats, Fakirs ami such lii 
for religiou.s .sei’viees or through iri, 
gious veneration. Llu'V were heredi 
tary though not orioinally transferabt' 
Even whtm irnnsferreii tla'v Merc }\n\ 
resumed and so usage' made them tian.w 
ferahle in. the course of time. ”(1) 

71) Mnllbraa Nee 13.1. 

80 Mandfili .. Midnapore Sef. under ‘’"Ahculkari " No. 2. 

81 Mankhnp . Behar . . Fnder Die, XJankh'p systi'in, the raiy o, 

contracts to pay a fixed (juM,n(;ity "i 
grain, usually .so manv man nd.s of grjiiii 
per highn, 

82 Marwni .. Marn'ftt grants weiavgrants of a liitu' 

land rent-free, us pensions to the hc'irs 
of retainers killed in the .service of Ilf' 
proprietor. 

83 dfiiVn/i taluk Tip|.iera .. i.s a taluk held at a variable rent fcr 

which successive set-tlemeuts must he 
made. 'File proprietor may refuse f ) 
make a fre.sh .settlement with tla^ former 
holder. 

84 MipiS .. Miras signifies ance.stral tenure and in 

its literal sense does not connote lixU' 
of rent but in the fact, this iu(i 
dent i.s ahvay.s fouini anno.xed to tlr- 
tenure.* 

85 ; Miras I jara ; See No. 40. 

86 Miras Karshal .... , See No. 40. 

87 i Mohutirdn i ■ From great and if/ 77 .'«-~elicri.<'.i. 

A Hindu grant consisting of lands scf 
I apart for the maintenance of a grc/ii 

’ ^ .; or revered person or place. 

88 \ Mudafat .. ! See llAo. 40. 

i ; _ , i : ^ _ : . ■ 

(I ) Field’s bit (idiiction to the Bengal Regu.latJon,;v?- 53. 
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No. 


Name of f he 
teiiaoey. 


Loealitv in 
which .it 
prevails. 


Dcsfiipt ion :ui(l incidents.. 


89 Mmldrul . . . . Frrmi M mld‘ud =^L\ 'i<.\ : ami T/ttW. 5 r// ~livin,i)f. 

maush It is stated to. in: a royal grant in 

IXM-petuity, to he tmnsfjMable and to 
convey a rent-free tejiiirc : bvit it was 
pi'ohahly noUiiiig Jiioro (jrigijnilly than 
the grant of a pension to {in individual 
in distress ((ialloway's India,, p. 


90 ; Mvhfrruri Ihnigai vV M nbirrfiri tenuo's are tenures granterl at 
htimr(^r'i Ihdiar a fixed rent not liabh^ to enlianeeine.nt. 

gmierally. I .stimnirl is a tetiiire granted *in perpe- 
tuity. As a rn!(^ thesc^ two conrlitions 
are found (’uinhined and wlieo; the 
l.enn, is in j)er|)etiutyj live rent is fixed 
for ever. 9'he'se tv.avrirefe may h(^ pro- 
tected ivy registration from the elTects 
of a revenue-sale. 


it has been held by the li'igl.) Court that tJie 
use of the word d/aD/rrfO /aloiK'in.aleaHe 
raises no presumption that the leimre 
was intended to )>(• herisjitury and that 
the courl shunhl (-oiisider the other 
terms of the instrunient under ^vhieh 
the tenure wa.s granted, the rireum" 
stances under whielv (he instrument 
was inad(.‘ and the intentimv of tht? 
parties.! ! ) 

The use of the wonts ‘ ^ frcmi generation 
U> gyiicration’’ in a lease creates an 
absolute and lu‘red!tarv Mo.kdrmrt 
grant.(2) 'fho use of the word ‘V.s/ew- 
it was held in (nie ease, .shows 
that t!ie lease was intended to he per- 
petual and 1 le red if a ryi-’C hot in another 
case it wa.s held to be doubtful whether 
Mvkanon lalhnrtti i meant permanent 
during th<‘ lif<* of the .granfee or ab.S() 
lufely perniaiient and hercflitarv.fl) 

Under sec. 11 of the Ben.gal Tenancsy 
Act all pcrniauent (enures are trans- 
ferable and licritabic. On failure of 
the heirs of the je.s.see, au absolute here- 
ilitary and Mrikurmri ten lire escheats 
to the Crown and dt;>e,s not revert to 
the grantor or his ]iejr.s.(2) 


(1) I. L. R. 5. Cab 543 (Sheo Prosad Sing t’. Kali Das Sing)* 

(2) I. L. R., 1 Cab, .391, (Sonnet Kooer v, Ibvimat .bahadur). 

(3) 14. W. R., 107. (Kurankar Maliotec v. Ncelmlhra ('liowdlimy). 

(4) 13 R. L. R.. 133. (Lilananda 8ing ?>. Mononmjan .Sing). 
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APPENDIX, 


Descviptioii and incidents. 


The Muqaddaiiis axa tlio old Hindu villji t/.' 
headnuMi or padhms urid(>r a MaJio 
medan nanio. hoy are of throe olas -es 
— (i) M auras i or honxlitary , (ii) Kim id - 
dars^ those who purchaned a hereditary 
right fr(»m the talukdar or Muqaibhm 
(iii) Zatiy i.e.. appointed by the peojii.* 
of the vrillagc as tlieir repic.'r 
tativo or. soinetinu^s, ei’eatrul by i 
zemindar. 

The Mnqaddams of Bhagalpur have 
held to be entitle<l to all the privil. yo.s 
of maliks and to he quite independeaJ, 
of the zemindar.f 1 ) 

i»2 ; Nakdi, Gaya , • . Ser. No. 18. 

Shifc<im 
Ohakalt, ■ 

\ Nankar .. ...♦ '^ Xankcir (literally bread for v.-ork) 

stated to be land given by the A rnd.^ Oi' 
' Nazim or the zemindars, e}'.aud])rei, 

« talukdars, for some service performed. 

: It was, however, an allowance rt^ceivt.al 
by the zeTuimlar, while he adinini.steo'd 
; < the concerns of the zoniindari, frcmi 

Government, without reference to pro 
; prielary right. V/hen he did not ad- 

i minister the affairs of the zemhid'O';, 

; I ^ no was allowed. ^’(2) 

Mr. Field says : Nanknr was an assijno 
rnentof land or revt'iniivfor s?ib.sist e!u'(‘, 

I (.'ouvsistbig .sometimes of one or moiv 

. ; entire villages, .sometinyes of a- portion 

only of a viliagc, dll' " made in some 
instances tcf proprietors, in other iris 

tanees to per.^oiis havi?)g nr.) proprietor V 

! i ■ rights, tsuch as kanuwjos, maqaddufn'i, 

i ckaudhris, kazis, who w'ere genera !iy 

however .servants of th(v State ; and e- 
: ; wnxs doubtless in this capaeily tliat ohe 

! [ ; allowninoo \va.s inade to Suh 

‘ I proprietary is ii.siia! Iv an as.siyii 

inent like didarb but dilh?ring fiem 
i ' it in thi.s, that not but a pGvtioii 

: I of the 1 ‘ental in 'mwe?/, the subject 

of tho assignment. Sometimes a lived 
' j j sum was given, and sometimes a frao 

j ; tionat share ’of the i/ieTi rontah In th - 

(1) Pvung Lai Chowdhnry EomaTiath Dan. (MorleyV Digest, Vpl. 1, p, 406) 

(2) Oailoway's India, p. ’76. 
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Beweviptioii aiu] incidu'nB\ 


iatt»*r oa.-5e, iiowever, tlio item reinain^ii 
iixed aiul not f<ab](*ct. to enhancement 
or ahatrivicnt. ' I ) * 


94 Mi'j, yi ijjotf 

1 kvngal 

See under Klmnmr No. 00. 

95 ; Nim howh 

E. ilentral . 

' Si-r. No. 4t). 

90 Nitu ()j<nl 
hoidn. 

Do. 

Nee No. 40. 

97 ,.V im p.'iot 
taluk. 

Do. 

* 

NVi; No. 40. 

"8 Ah'?/i. raiyat 

Do. 

Ser No. 40. 

Noalml 

taluk. 

Cliittagdng 

The term ^onbad which literally means 
newly cultivated laud* is a form of 
tenant interest in Chittagong. In local 


extent, these ienuros cover all land not 
measurcMl dining the course of t-he 
original setth^nient of 1120 Muggy 
coiTesporiding to 171)4 A,B. I? alike 
lands in otluT districts which w('ro ad- 
mitted to a. ])ernianeiit settlement, 
Chittagong was surveyed and the actual 
liolds comprised in ea<‘h estate m(‘asured 
and recorded in I7G4. It wa.s only 
thi'Sf estates tlnis precisely didined that 
were inclmled in the .Decennial Settle- 
ment suhse.quentiy inatle ]iormanent 
and the remaining area of the district, 
abmit 1,S82 square miles in. extent 
t(‘chnically called Noahw/ lands remain - 
ofl at the al)solute disposal of the State. 

A strictly literal interpretation of the 
teiin yoabniL Avouhl confine it to lands 
cultivated since 1704 but it has long 
been loo.scly employml to denote nil 
lands in wliich the proprietary right 
vests in the State, including not only 
cultivated fields but even hilis, rivers, 
roads, etc., wliich are not capable of 
cultivation. The term Nonlml in fact 
denotes all land wliich was not iiiclu 
lied in one or otlier of the estates 
measured in 1704 and is also a|)plied 
to the Jaynagar Mahal which is des- 
cribc'd as the Mahal Non, had To raj of « 
Joynaram Ohosal. In 1870 after thirty- 


(1) introduction to' Field’s Regulations, p. 51. 


4;)8 AjePKXBix. 


the 


Locality in 
which it 
prevails. 


Desoriptiou and iiicidouts. 


99 yoahad Chitia^one ■ two years of vacillating policy it wu: 

taluk — iinally decided not to extend a porn! 

contd. uent set-tlenient to the Noabad tahik. 

Xh<^ nrwhnr/ taluks coin|)rise a iinmber of 
tenures of widely dihering charactcf , 
Thus, in tlu- rcnu'ter parts of the di>. 
trict, .speeially in the (lox’s Ihi/air ,Sw'/ 
division, ]arg(‘ tahiks are found with 
a revenue of sesnu’al thousands i f 
nn>ees. d’hese la Inks are situated io 
' villages which had not l>een reached by 

cultivation i»i IJhT and were* not there 
fore pernianenfly settled. There ai«^ 
again many Ihousand tahiks of moder- 
ate .size ill all parks of the distriet. 
w'hich were originally reclamations nf 
laml occupied at sometime sulrserpient 
** to 1704;. (Tearanees do not, however, 

eoii.stitute the majority of these taluks, 
which consist of scraps of land which 
previous to the Hui'vev of IH97, ha/i 
been held as ]iart and parcel of talnk.s 
♦ .subordinate to the pi rmanently .settled 

.state's of larftjdurs and other classes 
of proprietors. 

It would thus a|)pear that the noahad 
talukdar is .sometimes the grantee of h 
large trad (*f land, iu whicdi, ease hi' 
belong.s to the projyrietary cla.ss of land- 
holders, although he is dfjure a teimrc 
holder .subordinate to th<' (Toverumeiit 
in its capacity of the owner of all noahad 
land. Again, many of the noahad tainks 
were created during the settlemont oi. 
1848 from exee.ss lauds separated from 
permauerdly Hctthul estat(?.s and th<-se 
taluks were .settled witli the jiroprietors 
of the paixuit <*states who thus becaine 
noahad talu)ida7*s. Iu such cases, the 
original talukdars, who held these lamb 
a.s appertaining to their jiermanently 
settled taluks were nominally relegated 
to the position of dardaluMars or 
but for all practical purpose s 
retained their proprietary status of 
talukdar. It will thus bo seen that the 
nmbad taluks of the latter class are 
i* ^ not homogeneous but are interla.ceii 

on the ground with other tenures like 
squares in a chessboard. For instance, 
it often happens that the banks of a 
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Name of Iho ; 
ten alley. : 


Locality iti I 
which jt ; 
prevail-;. ' 


Description and incidents. 


(Ill ; S oawd ; Cliittagorii;: i tank appertain to a j>ennatu>T»tly .settled 

i taluk "• ■ taraf or taluk, while its water form.s 

ronfd.^ I part of a Xoahad taluk. 

! i The Xofjlmd tahik(iar.s are tlie most- im~ 

I I I portant class of tenants in Oovernnient 

j I estates. Tliey hold directly under 

! I tlovernment for a limited term and on 

! i the expiry of that term ar(> entithai to 

I re 'Settlement of sueli portion of the 

; taluk as is cultivated, the uneplthmted 

portion bciing at the absolute disposal 
; of th(* State. The taliikdar can not 

grant any leases hindine; on tSovern- 
■ ment, after expiry of tlie term of 

j setMernent and should he refuse re- 

.settlement at tla^ rent oflered, the 
whole taluk is liable to resunn>tiorj by 
(iovernment.f I ) ,«» 

i 'riic' Xoahad talukiiar.s. as a rule, are 

permanent temive-hohh'rs within the 
meaning of the Bt ngal Tenancy Act, 
bnt are not entitled to boh! at* fixed, 
rates of r(‘nt-. In. common with other 
temirc-holders. the nanhad talukdar 
has a transferable aiul hcritabU* interest 
in the lands h(*ld by him. 


( 


iOO ; 

j 

Xuzzc.ri 

durgoli. 


i A .Mahomedau grant for the vnaiutcnauco 
j of places of vvor.ship (literally, an offer 

1 iny at a sacred place). 

lOl 

Usui how la , 

10. Bcnaal 

Sei . 

No. 40. 

102 

Omf a im 
tioida. 

Du. 

>SVc 

1 

No. 40. 

J0;i 

1 Osai niru 
raiyat. 

Du 

j... 

1 

No. 40. 


(1) Many noahad taluks were crented during the settlement of 1848 from excess 
lands separated from the p;.'rmanently settled estates. 1’hc status of a noahad talnk- 
dar as it stocKl in 1848 has been thus described by Sir Henry Ricketts. “A noahad 
taluk cannot lie regarded aa a farm only, for riglit of poBsesaion has alwaya been 
conceded to tho talukdars. Th« tenure partakes of the nature of a Zemindari 
estate in an unsettled district, inasmuch as the owner has a right to possession 
"U agreeing to the jama assessed for the term of the lease. It partakes of tb(r 
nature of a Sub- tenure, the Govonmient claiming the Zenuudari right*as vested in 
t he State. It partakes of the nature of a raiyati tenure, these tahikdara being some 
of the Junglebbbri, as having first reclaimed" the land from the forest and tilling 
thera with their own hands. It partakes of the nature of a farm only, as being 
limited in the period of its existence on the terms now adjusted. 
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APpaJfDixe 


‘-<V i *“1* 


Desciription and iii<:ric]eiit.s 


■i . ■■ : ■.- .■ .! ■ 

104 I taluk. I K. Bengal . Is similar to a d<ar4nluk: Bee No. 33. 


105 \ PmoT, 
j ki(8t miyah 


!06 i Pai/can or 

iHtik jay ir-y' 


Alidnapore 


107 I Panchaki 
I PeshhiHi, 


; raiyats -were onginally non 

tenants who cultivated laada m vilhoi* . 
other than those in which they lived .tiH - 
had practically no rights beyond thosv 
HC'Cured by their pat taa ( leases). U nd( . r 
the Bengal Tenancy Act. hcnvever, res!- 
doiice is not a conditicm precedent t«> !l,< 
acquisition ol occupancy rights. Sv - 
tions20 & 21 lay down that a raiy;>t 
who has held for twelve years contijiij 
onaly land situate in any village beconu x 
a “■ settled ” raiyat of that village and 
acquires a right of occupancy iti u}} 
lands, held by him for the time Ix iiig. in 
that village. Pahi raiyals mIio fnltd 
the.se eonditioiiH acquire the status n| 
settled raivats. 

'I'hesc are a form of service-tenure atpl 
consist of lands held l>y These 

paiks formerly <!onstituted a frontier 
militia., their service.s being ream tier 
ated l\y grants of land which tliey held 
rent-frt^e or at (juit rents. A largr 
body of 'imkii used to lie Ivcpt uj) h> 
the zemindars and j tingle clnefs for the 
purpose of aggn'.ssion and defence ; 
and the ‘imiks were also responsible for 
maintaining order within their estates. 
After the establishment of Briti.sh rule, 
they were retained for ])olioe du tie.s. 
The zemindar wa.s re.spon.sil»le to (lov 
ernment for the ellicient .service oi 
the He was entitled to a|)poii\t 

them and ft> dismiss them for incon) 
petence or misconduct. The paikf* 
their part were respon.'^ible to tlv 
zemindar.(l) 


Midnapore d’enures similar io K<imdum, No, 5-1. 


108 i Paran , . \ Gaya 


, . ' d’his tenure is peculiar to lands devoted 
to Bugarcaue. The land in a villag' 
fit for augamine is divided into threr 
blocks in each of which the tenant 
a share. lu two years each block can 
grow two crops, sugarcane and poppy- 
In the third year rice is grown as a 


(1) Gazetteer of the Midnapore district, p. 143. 
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i 1 »e««riP«on Md iiicidontB. 


j(i8 I Paran— .... roUtioucrop. Kpr blocks muler sugar - 

cout/d. cane and poppy, cash “rents ait? 

•specially high rates, while* foiMhe blocks 
under rice, rent is paid in kind. 

. Arc lands assigned to Patwari^s or village 
accountants in lieu of wages. The 
Pfftwaries have no pro{)iii?tarv right; in 
the land which is held on ctatdition of 
service. 

This is a form of servio<* tenure to bo 
found in H’ughly and otlier dis- 
tricts. The Pliauridnt\s were origin- 
ally semi-Military Police holding rent- 
fr<?e lands. 'I'hey 'vvere authorised to 
apfirehend robbers and house-breakers, 
to {latrol the villages attached to their 
phnari.s aud ptuforufed other police 
duties. In 1S8I Government sanc- 
tioned an arrangeuient bv wliieh wlieie 
any of the Phaundorc- died or was 
<lismiss<?d tin? vacancy sliould not be 
filled up and their lands whicil were 
specially excluded from the Permanent 
8ettleiuent, should l>e taken charge of 
and settled hy tlic (•olicctrvr. 


111 i Pi ran 

112 Patni. Par- 

patnu 

taluk 


revenue, unless ])totcetc<l by common 
or special registry as prescribed by sec- 
tion 37 and 39 of Act X I. of 1859. The 
tenant is called upon P) furnish 
collateral security for the rent and for 
his conduct generallv but may he 
exempted from this obligation at th(? 
'/.eTiH,ndar\s <liscrction. 'the main con- 
dition ill the lease is that, in the event 
of an arrear occuri ing, tlie iomu’C may 
ho sold by the zemindar, and if the sale- 
proceeds ilo not cover the arrear, the 
other propertie.s of the defaulting petini- 
dor in liable hx it. Pa thidan^ Wiiy 
sub-lot but sucdi icases are not binding 
oil the zemindar, in the (*vcnt of the 
tenure being so]<l. 


Bur<lwan The Patni taluk may he dcscrihcd as a 
and other : tenure created by the /cinindar to be 
Bengal- held by the lessee and his Innrs for evtu- 

districts. at a rent lixxMl in p(M'))ctuity. ft is 

liable to annulment on tin? salt? of tlu> 
nareiit estate for arrears of Government 


109 Palma ri 
; japfirn. 


lU) Phauykktri 
chahnn. 
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Nm mo of the 
tenancy. 


Locality in 
which it 
pro vn its. 


Dcscriiition and incitlcnts. 


112 Pdtni, Dnr~ 
p'iini, NV- 
L^luk 
—conid. 


“ A piUnl tahilv iss heritable, capable e 
being transferred by .sale, gift or otla • 
wise at the .discretion of the hohh , 
answerable for hi.s peisonal deht.s acfi 
snbjcct to the proce-ss of the civil com f,: 
in tlie same manner as other immo vabi'.' 
|)roper tv. A patni taluk is not liabk? 1. . 
Is? cancel !of I for default in payment (tj 
the rent thereof l)nt the tenure may 
hronght to .sale by j)ublic auction, aufi 
the defaulting palnidar is entitle*!. t*.> 
a ny .surplus proceeds of .sale iH^yond t lxr 
aiTear of rent <jue thei’enpon. A 
talnkdat is entitled to let out tlie land^ 
composing bis taluk in any manner 
mo.st conducive to his interc.st. and aiiy 
engagcnnuits entered into by sut li 
lalukdar with others are legal and bind 
ing between the parties to the same, 
their heirs and a.ssignees : j)rovidc'(i. 
however, that no such engagemcTHts 
•shall operate so as to prejudice tlie right 
of the proprietor to hold the prdni taluk 
answerable for iin>^ arrcai* of liis rent in 
the state in which he granted itandi’r(;^<^ 
of all encumbrances resulting from tin* 
aet of his terumt, tlie p((f.nidar.'\\) 

A pnlni taluk cannot be created by thr 
proprietor (»f a temporarily seftletl 
estate. Section 2, Regulation XVIH of 
1812, implies tliat a pro])rletor is not 
competent tf> enter into engagements 
with tlepmulcnt talukdars ftjr mi v period 
beyond tlie term of his own (mgagemeut 
with Government. "I’he proprietor of a 
temporarily^ settled estate may’ oreatii a 
permanent ton nr(v. because his own pro 
jirietrv right is pormanent but he caunt»t 
create a permanent tenure at a fixed 
rent, l)ooanse hi.s own engagement with 
(b>vernment as regards the amount of 
hi.s assessnumt is not a perinaneni; 
one*. 

A single pitni taluk cannot cover tit c 
lands of more than one estate,^ .It is 
quite clear that a p:ttni taluk being the 
offspring of an estate can not be mo n 
extensive than the estate itself,(2) 


(1) .Field’s Digest, p. 29,, Art. 26. 

(2) Board’s Miscellaneous Proceedings N'o. 214 of 3rd. August, 1889. 



LANDED INTERESTS. 


m 
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t(Uiancy. : 

1 

1 Locality in 
i ^^'hie^^ it 

1 j prevails. 

Dcsciijvtioii and incidents. 

pf>tvi\ Dar- 1 
pdnAj Ne- ! 
patni talnlo 
-ronid. 


Where a patni already exists, tins zemin- 
dar cannot again let out his laud in 
lease of any kind.( 1 ) ^ 


’ i olloct oi; the i^alo of a poUn- for cirrear^i 

I of rent U not ipso facia to ciincoi incuin- 

i brances ereatcrl by iho (iefa niter but 

i to retuler them voifiable if 1lu‘ tmrchaser 

I wishes to aA^ouI tli<'in.{2) 

; A purchaser is not entitled 1(| collect 

I rent at. a higher rate than was deincgnd- 

able f)y his jM;edece,ssoi’» without cstab- 
: lishing his right to do so. (11) 

i A purchaser of a jiatni taluk at a sale 

j for arrears of rent is not entitled to bold 

i the pr<:>pertv free from a cnstoinary 

I right or a right iceQgnistnl ))y usage 

I which has grown Uf» during the subsis- 

tence of the ptfni and under which. 
occu{>niK\v-raiyats are entitled to ap- 
jiT'opriate and emu’ert to their own. use 
siioli trees as they have a right <to cut 
down. inasnnicl\fis In? is not entitled to 
eaueel a bona fide engagement made by 
(he defaulti?ig proprietor with the resi- 
dent and hereditary (:‘ultivators.(4) 

i’he pafni taink had its origin in the 
(•stale of the Alahaiaja of .Burdwan. 
At the Permarumt Settlement the as- 
sessment of tJus (‘state was very higli 
a nd in order to (msnre easy and punetual 
realization of rent, a immbei' of l(;as(^s 
in perpetuit y were givcJi to middUunen. 

I These tenures ar(‘ (.'ailed ijotni or de- 

: peudoTit taluks ajid are in eft'oet biases 

! which hind the holder f>y terms and 

I conditions similar to tliose by wliich a 

j /(unindar is lunind to the 8tate. 

'rhe law relating to p(tfni taluks is to be 
found in Regulat ion V.l.l Iof IS 1 9, which 
defint*(l the relative rights of the zemin- 
dars and their suhordinate paini taluk- 
dars, (established a sumnuiry process 
for the .sal(‘ of such tenures in satis- 
faction of the zemindar’s demand of 
* • 

I i ) Ji()ar{i\s MiHi.ellan(M)U8 l*rt>(’*rt*(lings No. 128 ot 2ii(l ^^eptettitu r I88g. 

(2) iMadluuiuclan Kundn v. Ram Dhaii Clanguli, li F». L. U.. 431. 

(3) Magaran Ojha v. Raja Nilmoncv Sing Deo, 21 W. H.. 326. 

( t) L L. R., 37 Cal., 322. 
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i M. . I . Locality ivi - 

tfomncv which *it ' Description and ificidents. 

j ■ ^ prevails. 

! . ' 

t- • ' . ■ ' 

112 Painif Dar' rout and legalised snbdettiiig by 

pitni. Se.' d^irs. The 'pitni system has yrrovi'.) 

pitni Viluk vtu’Y popular in Westpni Bengal aii/i 

— contd. i.s largely availed of by zoininflars Mi i, 

wish to divest themselves of the diii 
management of their property or j-er 
of it, or who wish to raise money in Mh 
sha|M.> of a hojins. 

j linder-ieimres ereated by p ti n t do ry s 

i , I called linr-ptttni, anfl those created iu 

» I ! lUir-pilnidarti are known as st'put'm. 

! I tenures. '.rhe^sc* ijnder-tennres .ivc, 

i ! like th<?. j^arejit temire.s, perinaiienl, 

I I transferable, heritalde and othf^rwisf^ 

I I subject to lh(^ same incidents. Tin 

j I first etfeet of this system wa.s to iui.ro 

I duee a ela.sR of iniddiemen who had no 

! Si interest in the raiyat, ('xeept to exttiiui 

i ! from him as much as they po.ssihly could, 

j j l>y d.egr(;es, howeva'r, the sons and 

; ! grands()i)S of the original toiinr(>*h(>lr lei’' 

' ! aetpiired .something of the sense of duty 

i * I to tlieir tenants which the luneditavy 

: j possession of landcal pro])ei'ty gives ioid 

I I it is probable that the raiyat is ]i<> 

I worse off now than he would hav(^ l)*'oti. 

j if the system had ticver been int,r«i. 

I duced. 

j Nothing in the Bengal 'lenancy .X't 

I affects any enaetnient r<d.ating to ptirn 

I I teninx‘s. ( ThVh;? KLCtion 193, cl.e.), 

313 j Produce' j Prevail | 'The systean of rent in ' kind j»ivvaii> 
I paying ! chiefly in chiefly in the South (iangetic district'^ 
tenancies, j Behar but of the Patna Commissionership (io .. 

' I are to be Patna, (lava and Shahabad), atnl to i 

i found in a : lesser extent in the Monghvr and Bha 
j I smaller gal pur dist ricts. There are tw o broadly 

j scale in the. ; different methods of pay ing produce 
i Bengal di.s- , rents. Under one, the dgJiorhatni, the 

I trictsaJso. j crop is divided, and the landloiTrs share 

w'hieh Is generally (Mie-half, is inadeovei 
I to him in kind. Under the other (tiic 
' damhandi) the value of the .crop i- 
i appraised and the pT'iee of the landlord 
share k paid to him in money. 1" 

: Bengal there are two principal sysieniN 
I in vogue — harga and kftrari. Undw tbc 
j harga system the eidfcivator shares Indi 
I the produce of his field with his landlord, 
I in rare instancies the landlord takc^^ 
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, , , i fjocality in 
Namoo£tU«; 


toru'iiJcy. 


I provaih. 


Ih rijit.iofi and incidents. 


I i Prodnen 
payinng 
tenancies. 
•'conid. 


higher {»ri>p<>rtion. Under the karari 
.sysiem, the rent is ex icted in the foinn 
of a fixed ijuantity <tf grain, indepen- 
£]<eit]y of file seasoiis outtairn. The 
hwf.ri .system is mi popular and harsh 
ill its Operation, as the cost of cultiva- 
tion and the risks of the season fail upon 
the eiilii valor alone^. 


Akbar, in the iiistrnciirins issued to his 
nuihjtizani doscrilie four chisse^ of pro- 
<! lice .rents. 


(1) - i’lie iiind on which tlie 
crop is .standing is measured 
and the »»u(;turn estimated. 
In ca.se of donhl a portion of 
(.he produce, is weiglied. This 
corrissjionds (j# thi* danabandi 
or bfiaoti system of the presmit 
tlay. 

(2) /keio!.--The lunvesti is reaped 

and divided on tlie Mirf,shing i 
floor. 

(.i) - i’lic- lield i.s div'ided 

as .soon as it is sown, 

{[) /jdiighafm . — The grain is formed 
into heaps and a division, made. 

tt \vu.s pointed out by Akbar that b(.itb 
the kayikiil and h>U(ii methods are lia ble 
to imposition, if the ero)»s are not care 
fully watched. .In recent times it 
was found that tin? sy.stem of produce 
rent.s wa.s attended with grave abitses 
which .sections (h) to 71 of Mu? Bengal 
Tenanev Act sought to remedy. 'I'heso 
st'ctioiiv^ however' proverl a dead, letter, 
as thev were not made use of to any 
considerable (*xten(. 


1 14 imlvn. i Beliar 


b;.5 Sanya 


A mdua palm lea.se is one in which 
there ia a zarpef(h-gi loan which lirjui* 
dates principal and interest by deduc- 
tion from the yearly rent payable to 
the maliks."’ (f ) 

* * 

See No, 113. 


(1) Mozaffarpur ii^etllomeut Report, p. 344. 
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* l U) • Sttrhirahiri \ Parts of Tlie form of tomirt? is ii> he met with ir 
: I Afklnapore. j>arts of Midiiapore. The mrba.ri.n^. 

i ^ were (»rip;inal]y mere servaiUs of il, 

zemindars, who colh'cted rmit.^from ; i:, 
cultivators and enjoyed 'jaffirs. tSor;* 
f»f these mrbakar,^ obtained possessi m 
of their villages as farmers only |):;j 
: the tennro having des(.'(‘nde<f !,i! 

.s(^veral generations from father to soi, 
a prescri]>tive right has biaoi ereaU'il. 

^ ■ Under th«> ruhis in force, th(> ('ollrcr.i: 

, at the time of making a settlemen;, 

must fix the shait* of the existin;:: 
' rental to be allowed l,o a Sm-harL i! 

j and the amount payabk; by hiiu to ihv 

I zemindar. Serhahiri tenures :i(,' 

! neither saleable nor divisibii' vvitliiri!. 

the consent of the zi'inintlav. 


Sei nndof f>fthn. ’’ No. 11*2. 
;SVe No. 125. 


Behat 


2t’' Pargaaas . "‘In the vicinity of Calcutta, in Baranaieif' 
and Banchanangram there are a large 
nnniber of permanent tenure.^ of vers 
old standing, which are saleable Hti-i 
heritable, the holdcr.s paying rent 1 1 • 
Government at fixed rates. ”(2) 


( 1) ("Jalloway’s India, p. 7G2. 

(2) Bengal Administration Report, 1901-02, p. 07. 


S^f- No. f-S. 

"■(laterally broken header), but stated o; 
!)e) land l iroken or si*. para ted from f ijc 
eapital or h(?ad. ; grantral in c|•mrit;v, by 
/(‘mindars, cIi(W,(i/ni.r)fi, h.i}i.un<jr;^s. P 
is a grant of parcels or iiortions of laad 
to some public fnuctionarv of (Ih- 
village, th(* priest or jxu phaiis tla^ ul 
lage washerman or plouglimakor, ot 
iiuluce him to reside there. It is taken 
a little and little from each zemindar 'S 
head, /.e., breaking a little od eaeh he ul 
to giv^e for thr^ alnive purpose. sO calk* • 
N/V Shikun, head -breaking. ’ ’( 1 ) 

Nf’c under “ Zorat ” No. Klb. 



Locality in 

which it JIcscriptioM and incidents, 

prevails. 
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Naino of tho 
tenancy. 


Lo(?a]ily in 
which it. 
prcvail^^. 


l.)osc‘ d ptioii a fi( tin ci.< hn t i.s. 


12.*^ Takhsisi Tipperah A lahlmH tcnnrc i.s ore* in Avhich the pro- 

Taluk. prhitor msei-ves to Jjimsell' a nght to 

oihance the icnt afijn’ rfya^swrcrneiit, at 
'* .sonic f.\itnrc. period. 

i2t Tale Kanjjrpnr.. >SV'r X<i. 22. 
chuhiniilor. 

12o 'I’aluk . . .... 'I’lic word inhil: is dcriMMi Iroin tin- Arabic 

word AHk wbicl) sicnifi^-s ti* liany; 
from,’"' to {j(‘))cn(i upon.” • In 
H<‘.n>:al, tlie is iirMiidty .sidiordinate 

to tile /.emimiari : where ir is luit, if 
^oc.s under tin- name of If v;:nn' and coii” 
•stitntes u ])roj»rict ary interest ansvvedni; 
to file de.scription of (‘statt! in the l>en,u:a! 

, d'enancy Act. d'he latlci’ das.'' of 

were eillmr tiiose lljfit paid rcvoiivn? 

, (lin-ct to < h>vernnH*ni t>efore the Vonna- 

nent iSettieimnd or \v<'re sinee sisparatcfl 
' from '/.(miindaries to wliieli IIk'V ap- 

perl nine* I . 

» • 

; d'he dependant tul nkdnr-'^ do not pas.se.ss 

any proprietary interest and pay their 
revenue ihronyh the cma.da/nr.s speciiicd 
; in their respi'ctivc suwahs. These 

i faluls, whieli are <taUed Mazhiri 

' ((leperidant ) <)r .v/o7'/a/ (Uleially. pertain- 

inir to the AtlkiU < 0 ’ l>eliv) arc teinire.s 
within the meanin'.; of tlie Bengal 
I 'r«‘nanev Act. The liability of such 

• tenure.s to enhiincenumt of rent and the 

! limits of such enhancmmmt arc rcgii 

latcil by sections 7 (o h of iln* Bengal 
'rciiancy Act. \'ari(»us forms of 
tenure, with widely diliering incidents 
' |H,*cn!iar to spcidtii- local arca.s, arc 

i ^ included in the gemn ic- name of iuluk. 

ddiey ha ve beer> n*>l iced in their proper 
jilaces, 

'I’he word fnhik, it wa.s said in a High 
; Court decision, prund J<u:U> inrpurts a 

, pornianeiit tcnnrc.( l') ijands situated 

wdtliin a a r<> p m df ar k to 

considered a.s ])art of the znaindari, ain\ 
it is for those who insist on the .separa- 
I tion of these land.s from/ the ^general 

lands of the zemindari. and on their 


(1) Kilehna Charidra (Uipta r. Mir .lafarali, 22 W. R., 1127. 
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V. M iu ; 

No. ^ ' which it l>(\scfiptioii aiui iiicirh'n 

te^iancy. vails. . 


125 TaiuJv— 
rontd. 



I: 

i 

i 


sottleivveiiit a.s a shikmi taluk, to cain ; li j 
: tUcir title. Bu t the fact of a shihni * il i . t 
not l>eiug mentioned in the 
I or QainquciHiiHl Settlenunit, a«jd of fii ' 
■' laiida comprised thcroiii being indii.i. .j 
in the Dcceiiuiai Settlement as parr of 
' the zeniifidan for w'hich the zrmind/u ' k 
land-iTvemu^ was assessed, does ott,' 

. afford any very strong evidence agjiiij .j, 
the exi.stonoe of such a taluk. If » 
taluk was only a shikmi taluk payi!i,:; 
rent to tlie zemiftdar, thf. talukdar 
not rerpii red to nunition it, nor was ii; 
necessary for the zemindar to do so. 
An independent taluk woidrl be 
to direct assessment, by the < vovernnieiii , 
and the rovenne would have hi^en li - 
.se.s.siMl rm the l.aluk<lar.(l) 

i ’^I'he omifi of j»roof that a tenure has Ixim 
held from tlu* time of ifte .1 Vnnaireii.t 
I .Scttlenicnt orfiinarily lies on t he toniin 
holder wiio raises tlie pica, (2) but if it 
‘ i.s found that a faluk is a deponfieot 
I'lln/c, 'within the purview of .s«.^ctior> 5!, 
Regulation V’llI of I7hlb t}!<* luirden is 
i ou the plaiiRJif zemindar to .show I h.ii; 

the rent is varjal>le.(3) In a suit formi- 
: hancemeiit of rent in r4‘sj)ect of Imcj 
• which the defendant claimed to hold ;ts 
a dependent taluk, it was hehl that t he 
j onus 'W'us u}.)on the zemindar to show 
I that the land was inebided in, the 
zcniindari at the litne of the Permauenf 
I Settlement. (4) In the ease just Tcfenvd 
i to, the (|ue8fcion in issue wa.s whether 
i the lands in dispute did form |.>ari. of 
j the zeinindari when the Pcjmeaueni' 
; Settlement was rmole ; the plaioi iil 
j allcgiu" that they did and the dehui- 
vlaut that they did not. It was licel 
that the burden of * proof was on 
the plaiutiiV. But 'where the dch-nd 
ant admitted his tenancy, it wa» held 
that the onus was on him of provieg 
that the tenancy was a permanent one, 
at a rate which could not be altercd.{5l 


( 1) Wise V. Bhooban Moyec Dchya, ].(’» Moortj, T. A., 174. 

(2) Gopal Iwi.1 Thakui' r. Tilak Chandra Uoy, 3 \\\ H. V. 0., ]. 

(3) Baraasandari l>asi v. Radbika Chaudhuravii, 13 W. R. P. C., 11. 

(4) Ashanuna v. Basaratali Chaudhnri, I. B. R., 10 Cal, 020. 

(5) Khetrakriahua v. jKiuuar Dmendra Narain .Roy, 3 G. W. N.» 202. 
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126 . Tarafs 


127 I Tahifc 


i Chittagong ; Permanently vsettled(l) re venue -paying 
' estates in Chittagong are known as 

i . twafs. These estates measured 

I in 1120 and afterwards permanently 

i settled under the Regulations of 1793. 

I The owners of these estates are called 

tarafdars. Subordinate to tarafs^ are 
i various degrees of interest of w'hich 

I taluk forms one class. 

; The original unit of each inro_/^was the 
I settler’s clearance known as taluk and 

the tarafdar was created during the 
I Muhammadan period as a middleman 

j betaveen the central Government and 

i the talukdars for the purpose of col- 

j Iccting the revenuo from, the latter, 

j The bulk of th«5 district was then covered 

j with dense forest anct»what cultivation 

: there was, lay scattered about in small 

i clearances which were like oases in a 

i ■ desert, Tlie tom/ or estate was therefore 

i otdy an aggregate of scattered clear- 

ances. 8i.ich iarafs were usually trailed * 
; i after the name of the original urautee 

I and as the settlers were many and scat- 

! tered all over the district, and, as the 

i ! number of persons in a position to take 

I , up such grants wms limited, it happened 

that one tarafdar would acquire olear- 
ancos in many parts of the distdot. 
J’ho extraordinary intermixture of lands 
of different estates forms a peculiar 
i feature of the revenue system of Chit- 
tagong.(2) The majority of the taraf 
is petty estates and there are only 
eight with an area of 3,000 acres or 
more. 


Ditto . . The talukdars were originally squatters 
; on jungle lands, who reclaimed them 
by clearing the jungle, and many of the 
i talukdars are the descendants of the 
original reclaimers. In permanently 
' settled estates, the taluks are held at 
fix<^Ki rates of rent in perpetuity and 
i are heritable, transferable, and saleable 
under Regulation VIII of 1819. 


(1) The district of Chittagong, as a wholtv was not pTmanenUy Bettkd in 1763. 
The permanently settled area forms only two-scvcnth of the district. 

(2) “’Dxe extraordinary spectacle not nnfrequcntly occurs, of a tank, the bank 

is permanently and the water temporarily settled. 


0, iiT 
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which it i 
prevails. 


Bcscription anil incidents. 


127 i Taluk-- ; 

; cofttd, [ 


*128 i (faMhisi Tippera . . 

i talulv. 


129 Tasya , Rangpiir , . 
Ohukanidar. 

130 i Thamdari ; 

i ovPhauri^ \ 

I dari Ghah- ■ 

I ran. 

131 ! Thika, Mali] Beliar 
I kanut Arazi] 

KhoriSf I 
Inamatf \ 

Birt. I 


The talnkdar’s title is based generally on 
reclamation of waste and clearance vf 
jungle and was not the creation • ! 
contract but originated in prestriptio 
> Ho squats down on iho taluk first ajv i 
i obtained formal settlement of it loter, 
I so that his title arose from occupaii<)\ . 
I and was only ratified by the lease sulnv 
i quently obtained from the tarafdar. \ v, 

; his relations with the raiyats under hiin 
: the talukdar is not a mere middleman. 

His interest exceeds that of a middh - 
! man, for it is the talukdar who orit'i^ 
I nally brought the I’aiyatson the lantl. 

furnished him with capital and 
I responsible for the success or failure of 
i the ent.erpriso of reclamation, Thcit 
are, however, many talukdars who have 
I sub-let to middlemen or purchased the 
: title from other talukdars and who hao c 
no actual interest in the land beyond tii«- 
right to collect rent from the raiyats. 

This is a species of tenure in which the 
zemindar grants a lease at a reni 
assessed after a measurement alrca i 
made. 

I .SVe No. 22. 


I A thika is a farming lease for a terui of 
I years. This is an interest very large !y 
I held by indigo factories.(l) 

Mdlikana is not [always] used ins 
I Behar] in the sense recognised by la^v . 
namely, an allowance to a proprietor 
who refuses to accept settlement of 
rcvennc.*’(2) “ The right of malikanu 
i in Behar was undoubtedly of great 
I antiquity even at the commencemcMt 
j of the British administration. It W8> 

[ not generally met with in Bengal# 
i where maahahra, the nearest eqiiivaleo l , 

■ was an allowance of quite a modern 


(J) Mozaffarpur Scttleraoiit Report, p. 149. 
{2) Ibil . . 
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! Kama of tho 
tenancy. 


Locality in 
wluch.it 
prevails. 


Description and incidents. 


!3f ThilcarMaU- \ ■ origin. Even at the present day the 

! ham^ A razu\ frequent use of tho term maUhina by 

lOvoriSi • the people of Beltar is« very striking. 

fmm^xU It Is now usually applied to those 

Birt — - ’ ' cases in which proprietors selling their 

contd. j estates stipulate that so mneh land 

(generally from that held in direct 
cultivation) be assigned to them in 
. perpetuity for their maintenance, witli 
or without tlic payment of rimt. They 
I cease to be responsible for the revenue, 

i and in this way retain sufficient* land 

for their subsistence. Such lands arc 
I called maliham, and sometimes arazi, 

i Sir John Shore’s explanation of the 

I • origin of true moWcana is probably 

i correct. A iniddleman was found with 

I ; vested rights. iVkbar dotormined to 

j deal direct with fcM raiyats, and the 

j middleman was compensated with an 

i allowance. This would explain w'hy 

I ’ inalikana did not exist in Bengal, to 

i * which Akba^^s revenue system was 

> never extended in its entirety.* *(1) * 

I i “ In the. time of the Moghals, it was an 

I invariable custom to allow proprietors, 

i whoso estates w^ore leased to amih or 

! farmers, an allowmnco for their main- 

; te nance Tho custom largely pre- 

vails for proprietors, when alienating 
their estates, to retain somf3 laud for 
j their own maintenfince. They may or 

’ may not be responsible for the Govern - 

i ment revenue, but this in any case ia a 

j jnivate arrangement, not binding on 

! Government, for the purchaser is ro- 

' corded in tho land registration register 

for the entire share of tho estate. Tho 
so-callod ‘malihmadars^ rights are per- 
inanont, wffiilo a khoriSy on the other 
hand, is a grant of land given for maiu- 
tenanco by a relative to the grantee 
for the period of his life-time. Tho 
: Momd«r is rarely, I believe, responsible 
i ■ for the Government re veiiuo of the land 

j i so alienated. An inamat is a rent^ 

I ; free grant given to a Miibammadan as a 

: I reward. It is permanent s^d transfer- 

j able. AfttVLis a rent-free grant made 

1 1 to a Hindu for religious purposes. It 



(1) MozaffiU'pur t>cttiement Koport, p. 4(>. 
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No, 


Ut e i LooftUty m 

iNameoftho; ^hiohit 
tenancy. ; p„.vails. 


Besei-iption and incidents?. 


131 ^hihii Malt-‘ i 
• h(wi^ Arau'i, 
i Khorisi* 
j Inamnt, 

; Ri d— 
i (jontd. ; 


is also permanent and transforable/ 'i i , 
.MaliJmm in Bengai is an ailowai:!*! 
granted to a proprietor exolndod 
settlement. • 


132 I TinhifMa • - ■ - - 

paMi Dehai. : No. 9. 

133*! Ujmicltauhi Bangpur . . : In Rangpur a penufiiient tenure is found 
I * which is called upanchau/ci. It is a 

grant in perpotnity for religious servi/'cs 
at a nominal quit rent, and is heredi- 
tary and transievablo. If liable tvt 
' enhancenient of rent, it is distinguished 

as a mdzkuri. 

K . . 

134 ; Utbandi . . Nadia and i Uthmuli means ‘ * assessinont according 
other dis- : to cultivation,'’ from XJthid — risin., 
triots of and handi — assessment. Tliero nre 

the Presi- : different types of uthandi which how- 
' i • dency Di- ever may be gonorally doscibed a 

vision. lenancy at will. 

i ■ in Nadia there are two broadly different 

classes of lend tenure known as (i) the 
jnmai and (ii) the utbandi systems. 

; Jamai lands are hold as ordinary oeou 

pancy holdings. As to utbcmti, it is 
difficult to frame a comprehensive deft" 

■ nition wdiich will cover all the various 
types wltieh are found to prevail in 
different lo(3alities. In 1.861 Mr 
y Montresor described the .system as 

follows 

The ■?/^6a9^d^ tenure apparently has its 
! origin in this district and is peculiar to 

Nadia. There is in almost every vil 
■lage, a certain quantity of land not 
included in the rental of the raiyat ami 
which, therefore, belongs directly to tii ' 
recognised proprietor of the estatt'. 
This fund of unappropriated land luo 
i accumulated from deserted holdings 

■ absconded tenants, from lands gained 

by alluvion, from 3 unglo-lands rccentlv 
brought into cultivation by persons who 
i o ' hold no leases, and from lands termed 

: ‘ ^ signifying to 

■' by the proprietor for his household 


(1 ) Hossaff arpur ^Syfctb^ment Report, p. 1 49. 
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. Kariie o{ tko 

tiuiatwy. 


Locality in 
wMch it 
prcTaiia. 


Description and ineidents. 


VihavM—- '■ i “ In other districts, hinds ot the three 

contd. hrst descriptions arc at once leased out 

■ . : 1.0 tenants hut in Nadia it appears to be 

diltcrent. Owing either to the supine- 
nese of tlie landlord or to the paucuty of 
inhabitants, a custom has originated 
from an indefinite pen’iod of the raiyats 
of a village cultivating, without the 
sjK‘.cial permission of the landlord, ^ 
portions of such land at their own wdll 
anti jdeasure. The custoim has been 
iccugnised and established’ by the 
measurement of the I'lnds at the uuie 
tlio erojj is standing, Ihrongh .an officer 
on the part of the landlord styled 
hidsana and when the assos.siuont is 
; Nocordingly made.’’ 

: In. the report of the. Go^,*^^rnment of Bengal 
^ on the Tenancy Bill (1884), the vtbandi 
holding was described as ;f.ollow'.s 

, ‘ ‘ A tenancy from year to yea.r, and some- 
times from season to season, the renb 
, being regulated n<)t> as in hat hasilif by 

a lump paymtmt in inouev fc)V the laud 
[ cultivated, but. by the appraiseuieut 
I of the crop on the ground, and according 

to its character. Bo far it resembles 
the 1 enure by cro|) appraiscme.nt of the 
hhaoli system, but there, is }.,*et\vcen 

them this mailmd, difference, that W'hile 

in the latter tl)C land does not change 
hands from year to yeat*, in the former 
it may. ’ ’ 


In Bmi Madliab Ohahramrtl v. Bh^ihan 
- Mohan Bisvitf}[\) d‘‘cidc.d in 1800, Feth- 
erham, C. J., and Tottenham, J,, rejetn 
ted the carliev opinions of iudges and^ 
lifter discussing the view's of Bir AAilliani 

* \ - Ilunter and of Sir Henry Cotton and 

the reports of ilje Collectors of the 
Preside ucy Division observed These 
descriptions of do seem to refer 

rather to particular areas taken for 
, ciiltivation for limited periods and then 
given u|), than to holdings of which 
; parts are cultivated and othci’ parts 
I ■ lio fallow, while the rent bj?r th0 whole 

i is assessed year by year with reference 


tD I. L E., n CaU 
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APPENDIX, 


A. Name of the 
\ tenancy. 


Locality in 
ivhich it 
prevails. 


Description and incidents. 


134 I IJibandi— 

I coiitd. 


i 

I 

i 

I 


i 



to the quantity within the hol.clirig und?r 
cultivation in that year, A holdii - 
of the latter description hardly socios 
to answer to the gonetal conception (>[ 
vihandi.^* 

I.'he amount of rent of vibandi land i:. 
regulated by, and varies according t ), 
the area which the tenant may cultivate 
from year to year, the tenant being ni 
liberty to relinquish at the end of the 
year any portion of tlie land cultivate 1 
in the previous year, or to take up new 
land with the landlords* consent, express 
or implied ; and the landlord being !ii 
liberty to oust the tenant from tbf' 
whole or any part of his ti.tbandi land 
that ho may think fit at the end of tli-: 
year. This is the normal type of utbandi 
w'liich however is liable to considerablr^ 
variation in regard to minor incidchts:. 
Some of the more important variation.-; 
aj*e noticed below : — 

(u) In some cases nthmdi land is let 
for only one year ; while in 
others, it is lot for three y(?;i.rs, 

(6) In some cases vthandi land h? 
held by the same tenant conti 
nuoiisly ; that is to say, thongli 
the land is called utbandi 
the tenant cultivates it couti 
nuou.sly and doc^ nob allor. 
any part of it to lie fallow ; 
in other cases uthamli land i.- 
periodically fallowed. 

(c) In some cases rent is paid on the 
area cultivated, according to 
a recogni.sod and eatabli-shod 
rate ; in others, the rate vari(-‘ J 
from time to time and is regn 
lated by agroeraont with the 
tenant. 

(cl) In some casc.s the rate varies with 
the crop grown ; in others, 
the rate is independent of 
the crop. 

(c) In some cases the tenant has it? 
obtain the landlord’s previou'j 
consent before taking up aiyl 
cultivating land; io 

other oases express consent 
, not necessary. 
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j NjiHie of the 
tenancy. 


Locality in ! 
which it 1 
prevails. ; 


T.)escnption and incidents. 


‘H 1 Utbandi— I • • • • tenants of janiai lands are not diff«n*- 

1 "^centd. ' or distinct froiii those occwpying 

I i utbandi lands. The same individuals 

i usually bold some land mn the jamai 

' I and some on the utbandi system, iii 

j I 1 one and the same village or estait^. 

i ! ' ^^here is generally no dilTerenco between 

; ; the quality of jamai aa<i utlmndi lands 

I : 1 bnt the rent paid for utbandi is double 

i that paid for jamai land, Mr. Radice, 

j ; late Collector of Nadia, writing in 1902 

j I I expressed the opinion that there if no 

t ; I dilferonce between naksan properly 

; , j iokmn, and utbandi. Mr. Taylor for* 

! j merly Collector of Nadia, who held 

; i r hargc long before IVlr. Radice, describi^d 

i , loksan as being ‘ ‘ jamai land rolinquish - 

j : : <^d by raiyats and not redet to fresh 

■ • raiyats.” Utbandi litfnd is sometimes 

i i confounded with khas kkamar{l) but 

I ; I the nature ami incidents of khamar as 

j ! j defined in sections 11(1 and 120 of the 

I • j Bengal I'onancy Act are entirely diffor- 

! ‘ cut from those of utbandi'. * • 


; The utbandi system probably originated 

; from the mutual convenicuce oi lan<l* 

lord and tenant at a time when land was 
i abundant, population sparso and fal- 

' ! lowng profitable. As population and 

: j demand for land increased, shifting 

; cultivation developed into settled culti- 
1 vation elsewhere but in Nadia the tran- 
i . 1 sition was retarded partly by the com- 

1 parative lightness and poverty of the 
j soil and partly by the demand for indigo 
i cultivation which was extensively car- 
ried on in former days, the successful 
i growth of which needed more frequent 
change of soil in Nadia than in the 
richer lands of Bohar. The interests 
i j of agricultural economy required that 

{ land should be allowed to lie fallow in 
j i order to recruit it.s profluctive powers. 

I ^ I Analogous archaic systems of land 

! tenure may be traced in Oya and Chota 
J Nagpur. 

J i The effect of section 180 of t^e l^naney 

i i Act is that a tenant cannot acquire 

i occupancy rights in a plot of ufinnth- 

. ■ ■■ i i . 

(l)Mimii Bisvas v. Bills, 3 K., Act X, 15K. 
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Tvr Hitt i locality ill ; 

Vo I which it Description and incidents. 

- • tenftncy. I ■ 


131 Uthandi-— ; land unless ami imtil has* held 

contd. i particular plot for twelve years eni:^ 

^ • tiimously. In fact however laTul]( 3 ivi 

; ; and raiyats believe that practieailv 

; speaking occupancy rights can 7Lt?.ra- U 
i acquired in lands held under tlii. 

j system. The evils of the 7Uhaud, 

I system came pronuuently before t)ii, 

I Govenmient of B<^ngal during the veaiv 

* 11100-1903. In 1900, the Collector oj 

i ^ j ! Nadia reported that advantage .hruj 

; ; Ik^cu taken of the prevalence of tliij 

: i system to extort excessive rents, 

i ' ; 3'einark attracted the attention oi 

; Government., and an fjiKpiiry wa.s heUi 

chiefly' with a view to ascertain whethcj 
' : any’ amendment of the law' w'a.s ncccs- 

i • sary. After oousidering the matter in 

d all its bearings, the Litnitenant-Govcr 

i nor came to the conclusion that ‘ tlif 

sy^stem, though theoretically’ unsound, 
[ is practically unobjectionable and tliat 

^ the need for change is not acute.*’ 
• ;• The local authorities wove however 

' ; I j enjoined to k<?ep a vigilant watch over 

/■V i ! the system and to promptly bring to 

^ ^ ^ I ‘ the notice of Government any’ sigits of 

' ! 1 its abuse. 


135 i W^ak/ .. i «*.. j If '«X'/ lands are rentdree lands appropri' 
I ! ated for Muhammadan religion, s or 

i j ojwxritable piu'pose.s. Like the (hhoitar 

! lands of Hindus, uaJef lands are neither 
! liable for the debts of the testator, wdiose 
: I proprietary rights cease after the com- 

; pletion of the endowment, nor alien- 

I j able, though transferable temporarily 

i for the preservation or benefit hf the 

; ! endowment or the mosque. It has 

I been held that if the property is teal/, 
Xe., if all the profits are devoted exchi* 
. J sively to religious or charitable pui;- 

, poses, the or the Supermten- 

dent of the endowment, having only a 
i Hfo -into rest, is incompetent to grant 

j lease.s for a longer x^eriod than the term 

j* of his own life ; but if the ofilce is hered- 

A F ', * , itary, and the 

' interest in the propeto^^ the laud 

is heritable, thoiigh burdened with a 
certain trust. 
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Description and incidents. 


A zarpeshgi is a usufructuary mortgage. 
It has been held by the Privy Council 
that a zarpeshgi lease i|i not a more 
contract for the cultivation of land, 
but is a security to the tenant for his 
money advanced, 'J’he tenant’s i)OS' 
session is, in part at least, that of a 
creditor, operating to pay himself and 
is no foundation for a claim for occu- 
pancy rights.! 1) It is only where the 
contract is merely for^tho cultivation 
of land that a deed w hich migh^ » be 
called a zarpeshgi would create a raiyati 
interest. (2) 

A Kara Zarpeshgi lease is one in wdiich 
only the interest is payable yearly and 
the principal is repayable at the end 
of the torm.(3) 


Proprietor’s private land. Corres- 
ponds to Khamar in Bengal. See 
under “ No. 66. 



(1) Bengal Indigo Co. v. Hagliobur l)a.s, I. L. K,. 24 Cal., 272. 

(2) Ram Khclawan Roy v. JSanibhoo Hoy. 2 C. \V. N.. 758. 

(gi Motaffarpnr ^S^ttloment Krport. p. 24 1 









